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INTRODUCTION 


The Union of Soviet Socialist Republics (USSR) legally terminated when the 
Union republics of Belarus, the Russian Federation, and the Ukraine signed an 
agreement in Minsk, on December 8, 1991, which not only set up a new regional 
organization, namely the Commonwealth of Independent States (CIS), but which 
also declared the end of the USSR.! A separate Declaration issued by the heads 
of the three republics on the same day revealed that “the talks on the drafting of 
a new Soviet Treaty have become deadlocked and that the de facto process of 
withdrawal of republics from the Union of Soviet Socialist Republics and the for- 
mation of independent states has become a reality.” The Preamble of the 
Agreement Establishing the Commonwealth of Independent States pronounced 
correspondingly “that the Union of Soviet Socialist Republics as a subject of 
international law and a geopolitical reality no longer exists.’ 


That the dissolution of the Union came about through an agreement con- 
cluded among only three of the members might have proved to be problematic,‘ 
notwithstanding the fact that the three had been founding members of the USSR,>5 
with Russia, in particular, representing the very gravitational force of the Union. 
Briefly afterwards, however, meeting in Almaty (Alma Ata) on December 21, 
1991, the rest of the Union republics, excluding Georgia,® joined the CIS and 
extended assent to the dissolution of the Union declared in Minsk.’ (The three 
Baltic republics of Lithuania, Latvia, and Estonia had already left the Union.®) In 


1 Facts on File, 929A1 (1991). The parliaments of Belarus and the Ukraine ratified the 
agreement on December 10, 1991, and the parliament of the Russian Federation on December 
12, 1991. Facts on File, 930G2 (1991). 


2 See Declaration by the Heads of State of the Republic of Belarus, the RSFSR and 
Ukraine, UN Doc. A/46/771, Dec. 13, 1991, reproduced in 31 Int'l Legal Materials 142 (1992). 


3 UN Doc. A/46/771, Dec. 13, 1991, reproduced in 31 Int'l Legal Materials 143 (1992). 


4 Ina statement which Gorbachev, the last president of the USSR, issued the day after the 
Minsk agreement, this problem was indicated as follows: “Of course, every republic has a right 
to withdraw from the Union, but the fate of the multinational state cannot be determined by the 
will of the leaders of three republics.” See Facts on File, 929G2, 930E1 (1991). 


5 The fourth founding member of the Union had been the Transcaucasian Republic, which 
had subsequently split into the republics of Azerbaijan, Armenia, and Georgia. 


6 Georgia did not join the CIS before 1993. 
7 Facts on File, 969E1 (1991). 


8 The State Council, the new provisional executive body, of the USSR recognized the inde- 
pendence of the Baltic republics Lithuania, Latvia, and Estonia on September 6, 1991. Facts on 
File, 669A-Cl (1991). 
Ix 
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Almaty, a Protocol to the Minsk Agreement? and a Declaration!® were signed by 
11 Union republics.!! The Declaration stated: “With the establishment of the 
Commonwealth of Independent States, the Union of Soviet Socialist Republics 
ceases to exist.”!2 Since Georgia left alone meant the de facto end of the Union, 
the Minsk Agreement, retroactively validated in Almaty through accession by the 
remaining Union republics but Georgia, did appear to have been the end of the 
Union in legal terms. !3 


Accordingly, along with all the rest of the former units of the ex-USSR, the 
Central Asian republics of Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan, and 
Uzbekistan, which, with the exception of Kazakhstan, had declared independence 
from the USSR already in the months preceding its termination (August to 
October, 1991), achieved de jure independence. Upon the prompt recognition of 
the international community, Central Asian states became full-fledged subjects of 
international law and were subsequently admitted, on March 2, 1992, to the mem- 
bership of the United Nations. !4 


The term “Central Asia” refers to the area in Asia extending from the 
Caspian Sea in the west to China in the east. To the north, the area borders the 
Siberian Russia, and to the south, Afghanistan, Iran, and Pakistan. The total area 
is about 3.9 million km2, of which Kazakhstan alone, the largest of Central Asian 
states, occupies almost three quarters (over 2.7 million km2).!5 Tajikistan, the 
smallest, has a total area of only about 143,100 km2. In terms of population den- 
sity, however, the latter state is over six times denser than Kazakhstan. The most 
populous Central Asian state is Uzbekistan, which has a population of about 26 
million. The regional states import a significant degree of uniformity not only 
through geographic location, but also through several common factors, as widely 
researched and commented on,!° in the history, culture, and ethnic structure of the 
indigenous peoples who populate these states. 


9 Protocol to the Agreement Establishing the Commonwealth of Independent States, UN 
Doc. A/47/60, Dec. 30, 1991, reproduced in 31 Jnt’] Legal Materials 147 (1992). 


10 Alma Ata Declaration, UN Doc. A/47/60, Dec. 30, 1991, reproduced in 31 Jnt’l Legal 
Materials 148 (1992). 


11 These republics were Armenia, Azerbaijan, Belarus, Kazakhstan, Kyrgyzstan, Moldova, 
the Russian Federation, Tajikistan, Turkmenistan, the Ukraine, and Uzbekistan. 


12 Supra note 10. 


13 In confirmation, President Gorbachev resigned from his post on December 25, 1991. 
Facts on File, 969C2 (1991). 


14 Kazakhstan: GA Res. 46/224; Kyrgyzstan: GA Res. 46/225; Tajikistan: GA Res. 46/228; 
Turkmenistan: GA Res. 46/229; Uzbekistan: GA Res. 46/226, Mar. 2, 1992. 


15 For the facts and figures, see Glenn E. Curtis (ed), Kazakstan, Kyrgyzstan, Tajikistan, 
Turkmenistan, and Uzbekistan: Country Studies (Washington: Library of Congress, 1997). 


16 See Lawrence Krader, Peoples of Central Asia (Bloomington: Indiana University Press, 
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xii ¢ Boundary Issues in Central Asia 


This study seeks to combine perspectives from international law, interna- 
tional politics, and political geography, a fusion probably vital for a complete pic- 
ture of the subject under study to emerge, and provide an inventory of the issues 
involving the boundaries of the newly independent Central Asian states, both 
among themselves and in relation to the states adjoining the region, notably China. 


What was the legal framework within which the administrative divisions of 
the former Soviet Union evolved, almost overnight, into inter-state frontiers? Are 
Central Asian states content with the post-independence border arrangements? 
What outstanding border issues with states adjacent to the former Soviet Central 
Asia were inherited by Central Asian states from the USSR, the predecessor state? 
What became, in particular, of the perennial border disputes of the predecessor 
state with China? What border issues with the latter have since been settled by 
Central Asian states and what issues are pending resolution? What flashpoints of 
ethnic tension prevail in Central Asia, populated by an ostensibly uneasy mixture 
of ethnic groups, indigenous and non-indigenous, with possible bearings on the 
latent territorial claims among the regional states and thus linked to the stability 
of the existing territorial arrangements? How do Central Asian administrations 
approach minority and self-determination issues? And finally, how do the newly 
established inter-state frontiers in Central Asia relate, both in law and in diplo- 
macy, to the use of transboundary waters in the region, including the colossal 
inland water body the Caspian Sea? What legal regimes are applicable to the uti- 
lization of these resources, including the resources shared with the states con- 
tiguous to the region, China, Russia, Afghanistan, and Iran? Are transboundary 
waters, as often referred to, the most formidable source of potential conflict in the 
region? What patterns of conflict and cooperation among the riparians over water 
have emerged in the full decade following independence? What exactly is the 
legal status of the Caspian Sea as a unique transboundary water body with its vast 
hydrocarbon resources, and what positions have so far been advanced by the lit- 
torals in the matter, hugely significant in terms of global energy reach and yet 
presently left largely outstanding? 


The present study endeavors to suggest answers to these and other boundary- 
related questions. Succession by the former Soviet republics, including Central 
Asian states, to the boundaries, contracts, assets and debts of the USSR is dis- 
cussed in Part 1 as a preliminary to an evaluation of the boundary issues that fol- 
lows. Primarily addressed in the discussion are the scope of the rights and 


1997); Charles Warren Hostler, The Turks of Central Asia (Westport: Praeger, 1993); Shirin 
Akiner, Islamic Peoples of the Soviet Union (London: KPI, 1986); Edward Allworth (ed), 
Central Asia (Durham: Duke University Press, 1994). See also Edward Allworth, The Modern 
Uzbeks: From the Fourteenth Century to the Present (Stanford: Hoover Institution Press, 1990); 
Martha Brill Olcott, The Kazakhs (Stanford: Hoover Institution Press, 1987); Shirin Akiner, The 
Formation of Kazakh Identity: From Tribe to Nation-State (London: Royal Institute of 
International Affairs, 1995). 
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obligations which the successor states took over from the USSR, and the status of 
the Russian Federation as the successor which “continues” the legal personality 
of the predecessor state. 


Part 2, “Border Issues,” treats in its first half the territorial issues inherited 
by Central Asian states from the ex-USSR, chiefly the long-standing disputes with 
China, and offers a descriptive account of the dialogue on the common frontiers 
between China and the newly emerged Central Asian states, which has led to a 
number of agreements. The remaining half in Part 2 discusses the post-Soviet ter- 
ritorial regime in Central Asia and the apparent and potential boundary discords 
among the regional states, detailing the initiatives towards the demarcation of the 
common frontiers. 


The minority issues in Central Asian states and the existing and dormant con- 
flicts based on ethnicity are assessed in Part 3, “Ethno-Border Issues,” with a view 
to gauge the implications for the present territorial arrangements in the region. 
The discussion encompasses the non-indigenous, in particular Russian, as well as 
indigenous, ethnic minorities, with some emphasis on the question of ethnic iden- 
tity and inter-communal perceptions in the Central Asian context. 


Part 4, “Transboundary Waters,” concerns the use of shared water resources 
in Central Asia, not only in the Aral Sea basin but also in a number of interna- 
tional watersheds in the periphery of the region. The extent of discord and coop- 
eration among the riparians over transboundary river basins in this wider area, and 
the status of the Caspian Sea, are treated to separate sections in the light of the 
relevant legal, geographical, and political data, exposed at some detail. 


Finally, Part 5 presents an overview of the issues and the progression of 
events towards their resolution, drawing conclusions, and briefly deliberates on 
the role of the CIS in the making and preservation of the new inter-state frontiers 
in Central Asia. 
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PART 1 
SUCCESSION TO THE EX-USSR 


The dissolution of the ex-USSR naturally precipitated various legal problems 
relating to the scope of the rights and obligations of the defunct state succeeded 
by its former constituent units.! The fate of the international agreements entered 
into by the predecessor state and of its public property and debts had to be 
decided among the successor states.” 


Of the few established rules of international law effecting a degree of con- 
stancy and predictability in the largely fluid issue of state succession is the dis- 
tinction between succession and continuity. While succession signifies the 


1 See, on state succession generally, PK. Menon, Succession of States in Respect to 
Treaties, State Property, Archives, and Debts (Lewiston: Edwin Mellen Press, 1991); Okon 
Udokang, Succession of New States to International Treaties (Dobbs Ferry: Oceana Publications, 
1972); Kyrystyna Marek, Identity and Continuity of States in Public International Law (Geneva: 
Librairie Droz, 1968); Daniel P. O’Connell, State Succession in Municipal Law and 
International Law, 2 volumes (Cambridge: Cambridge University Press, 1967); Ernst H. 
Feilchenfeld, Public Debts and State Succession (New York: Macmillan, 1931); Arthur Keith, 
The Theory of State Succession with Special Reference to English and Colonial Law (London: 
Waterlaw and Sons, 1907); Matthew C.R. Craven, “The Problem of State Succession and the 
Identity of States under International Law,” 9 European J. Int'l Law 142 (1998); Malcolm N. 
Shaw, “State Succession Revisited,” 6 Finnish Y.B. Int'l Law 34 (1995); Marco A. Martins, “An 
Alternative Approach to the International Law of State Succession: Lex Naturae and the 
Dissolution of Yugoslavia,” 44 Syracuse L. Re. 1019 (1993); Oscar Schachter, “State Succession: 
The One and Future Law,” 33 Va. J Int'l L. 253 (1993); Daniel P. O’Connell, “Independence 
and Succession to Treaties,” 38 Brit. Y.B. Int'l L. 84 (1962); C. Wilfred Jenks, “State Succession 
in Respect of Law Making Treaties,” 29 Brit. YB. Int'l L. 105 (1952). 


2 On state succession in the context of the ex-USSR, see Andrew M. Beato, “Newly 
Independent and Separating States’ Succession to Treaties: Considerations on the Hybrid 
Dependency of the Republics of the Former Soviet Union,” 9 Am. U. J. Int'l L. & Pol’y 525 
(1994); Paul R. Williams, “The Treaty Obligations of the Successor States of the Former Soviet 
Union, Yugoslavia, and Czechoslovakia: Do They Continue in Force?” 23 Denv. J. Int'l L. & 
Pol’y 1 (1994); Valery Tsybukov, “The Fate of Soviet Property Abroad,” Int'l Affairs [Moscow] 
10/30 (1994); Rein Mullerson, “The Continuity and Succession of States, by Reference to the 
Former USSR and Yugoslavia,” 42 Int’l & Comp. L.Q. 473 (1993); Edwin D. Williamson and 
John E. Osborne, “A US Perspective on Treaty Succession and Related Issues in the Wake of 
the Breakup of the USSR and Yugoslavia,” 33 Va. J. Int'l L. 261 (1993); George Bunn and John 
B. Rhinelander, “The Arms Control Obligations of the Former Soviet Union,” 33 Va. J. Intl L. 
323 (1993); Lucinda Love, “International Agreement Obligations After the Soviet Union’s 
Break-Up: Current United States Practice and Its Consistency with International Law,” 26 Vand. 
J. Transnat'l L. 373 (1993). 


3 James Crawford, The Creation of States in International Law 400 (Oxford: Oxford 
University Press, 1979). 
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transmission of certain rights and obligations of the predecessor state to the 
descendant state, continuity assumes that the legal personality of the predeces- 
sor state also survives, and the successor, or one of the successors, 1s heir to that 
personality. The distinction between succession and continuity may have prac- 
tical significance for settling in the first place the question of some of the pre- 
rogatives of the predecessor state under international law, insofar as the state that 
has emerged out of the predecessor state only to continue it may claim privileges 
which ordinary successor states do not, as such, benefit. The prime example of 
these privileges under the existing customary law is the membership of the pre- 
decessor state in international organizations, such as the United Nations (UN).4 
In this regard, the case for continuing the ex-USSR in the UN involved an even 
greater prerogative; apart from being an original member of the UN, the ex- 
USSR had been granted a permanent seat on the UN Security Council by the UN 
Charter Article 23(1), a privilege which the continuing state would also take 
over. Traditionally, the issue of state continuity has rarely entailed intricacies. 
During the League of Nations, the United Kingdom (UK) was assumed to con- 
tinue the former Great Britain, thus preserving the membership of the predeces- 
sor state in the Organization, while the breakaway Irish Free State was 
considered to be a new state, which had to apply for admission to the League as 
such.° In the UN era, similarly, the states continuing former imperial powers, 
such as France, the UK, and the Netherlands, were unaffected in their member- 
ship of the UN, whereas the states springing from their former dependent terri- 
tories were required to go through the admission process of the Organization as 
new states. A somewhat perplexing case in the UN era developed upon the split 
of the former British India, in 1947, into two new states, namely India and 
Pakistan.® Unlike the previous cases, both India and Pakistan claimed to continue 
the former entity. The Pakistani claim to equally continue the legal personality 
of the predecessor state and gain automatic membership in the UN, however, was 
refused by the UN General Assembly, which decided to consider India alone as 
the continuing state. According to the legal opinion of the UN Secretariat, which 
formed the basis of the General Assembly’s decision, “from the point of view of 
international law, the situation is one in which a part of an existing state breaks 
off and becomes a new state.”’? Consequently, India, treated as the “existing 
state,” succeeded to the original membership of the predecessor state in the UN, 
while Pakistan, a “break-off” state and thus a mere successor, had to apply for 
admission as a new state. 


4 See Michael P. Scharf, “Musical Chairs: The Dissolution of States and Membership in 
the United Nations,” 28 Cornell Int'l L. J 29 (1995); David O. Lloyd, “Succession, Secession, 
and State Membership in the United Nations,” 26 N.YU. J. Int'l L. & Pol. 761 (1994). 


5 J.L. Brierly, The Law of Nations: An Introduction to the International Law of Peace, 
edited by H. Waldock 154-5 (Oxford: Clarendon, 1963). 


6 See I O’Connell, supra note 1, at 184~7. 
7 UN Press Release PM/473, Aug. 12, 1947, quoted in Mullerson, supra note 2, at 477-8. 
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A dichotomy between mere succession and continuity may prove to be con- 
venient in practical terms because the assumed constancy in the legal personality 
of the predecessor state may serve to ensure a degree of certainty rather lacking 
in state practice.’ This may turn out to be vital particularly for the permanence of 
some of the obligations of the predecessor state towards third states, given that 
state practice in succession with respect to international agreements does not 
appear to offer a universally accepted regime for the continuity of these obliga- 
tions. The only exception in this regard is formed by the obligations of the pre- 
decessor state based on “territorial” treaties, which, according to another 
undisputed rule of international law, are unaffected by succession.? That is, inter- 
national agreements of the predecessor state regulating territorial matters or estab- 
lishing objective territorial regimes have a life attached to the territory under 
contract and therefore automatically bind the succeeding territorial authority. 
Multilateral treaties, also known as “law-making” or “universal” treaties, such as 
treaties codifying customary law and treaties on human rights and environment, 
have also been suggested to be subject to automatic succession in similar fash- 
ion.!° Nevertheless, the practice of the UN Secretariat, the major depository of 
such treaties, as well as much of the current state practice, do not seem to justify 
the assertion that these treaties are in the same category as territorial treaties in 
respect of succession.!! 


The traditional international law teaching instructs on succession to interna- 
tional agreements other than those pertaining to territory in various, often con- 
flicting, patterns. The suggestions range from the automatic continuity of virtually 
all of the rights and obligations of the predecessor state through its successors 
(“universal succession”) to the absolute demise of the treaties and contracts 
entered into by the predecessor state once the predecessor state becomes extinct 


8 Jan Brownlie, Principles of Public International Law 652 (Oxford: Clarendon, 1979): 
“State succession is an area of great uncertainty and controversy.” 


9 This rule of customary international law is codified in Articles 11 and 12 of the 1978 
Vienna Convention on Succession of States in Respect of Treaties. Accordingly, the treaties 
of a former state regulating boundaries or other territorial regimes continue to be in force 
(excluding treaty obligations for the establishment of foreign military bases on the succeeded 
territory). See, for the text of the Convention, 1946 United Nations Treaty Series 3. In the 
opinion of the International Court of Justice in its Gabcikovo-Nagymaros decision, the 
Convention provision reflects customary international law. See Case Concerning Gabcikovo- 
Nagymaros Project (Hungary v. Slovakia), Judgment of Sept. 25, 1997, JCJ Reports 7, para. 
123 (1997). See also II O’Connell, supra note 1, at 12~23; Arnold McNair, The Law of 
Treaties 256 (Oxford: Clarendon, 1961). 


10 See Jenks, supra note 1. See also Schachter, supra note 1, at 259; Shaw, supra note 1, 
at 84; Mullerson, supra note 2, at 489-92; Williamson and Osborne, supra note 2, at 265; 
Menno T. Kamminga, “State Succession in Respect of Human Rights Treaties,” 7 Eur. J. Int'l L. 
469 (1996). 


11 Kamminga, id., argues, however, relying on the practice by the states successors to the 
ex- Yugoslavia, that state practice in 1990s is close to a position of automatic succession for 
human rights treaties. 
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(“clean slate”’).!2 While universal succession appears to emulate the notion of suc- 
cession in private law, as between private individuals, the clean slate principle 
reflects the hardline, positivistic notion of international law, which considers sov- 
ereignty as inherently illimitable,!3 a view rather infelicitous not only with the 
practice in the international community but also with the normative expectations, 
in general, of constancy and predictability in state behavior. The actual state con- 
duct in the matter, on the other hand, has been close to a partial succession. !4 
Accordingly, the new state succeeds certain treaties of the predecessor state on 
the basis of several, often case-specific, factors, such as the nature of the treaty 
(political treaties, for instance, do not usually pass on to the successor state!5), the 
extent to which the new state possesses the predecessor state’s personality, and the 
attitude, recognition or acquiescence, of the third states in the issue. 


Two recent UN conventions have attempted progressively to remedy the pre- 
sent state of uncertainty in state succession, namely the 1978 Vienna Convention 
on Succession of States in Respect of Treaties!® and the 1983 Vienna Convention 
on Succession of States in Respect of Property, Archives and Debts.!” The fact, 
however, that the Conventions attempt greatly to “develop” the law of succession 
among states, rather than offering a depiction or codification of the existing prac- 
tice, means that much of the uncertainty surrounding the issue is likely to con- 
tinue for quite some time yet, except, of course, for states parties to the 
Conventions. !8 


The 1978 Convention has been criticized for favoring, in its development of 
the law with respect to the so-called “newly independent states,” a clean slate 
view that is greatly at the cost of current international practice.!9 Article 16 of the 
Convention states: 


12 See L. Oppenheim, Jnternational Law: A Treatise, I: Peace 157-8, edited by H. 
Lauterpacht (London: Longmans, 1955). 


13, See John Austin, The Province of Jurisprudence Determined and the Uses of the Study 
of Jurisprudence 193-4 (London: Weidenfeld and Nicolson, 1968). 


14 See, on state practice in this respect, O’Connell, supra note 1 (1962); Kenneth J. Keith, 
“Succession to Bilateral Treaties by Seceding States,” 61 Am. J Int’l L. 521 (1967). 


15 See Daniel P. O’Connell, “Independence and Problems of State Succession,” in W. 
O’Brien (ed), The New Nations of International Law and Diplomacy 15 (London: Stevens, 
1965); Oppenheim, supra note 12, at 158-9. 


16 Supra note 9. 
17 UN Doc. A/CONF. 117/14, Apr. 8, 1983, reproduced in 22 Int'l Legal Materials 306 (1983). 


18 The 1978 Convention is in force since November 6, 1996, while the 1983 Convention 
has, as yet, failed to attract the number of ratifications required for its entry into force. 


19 See Daniel P. O’Connell, “Reflections on the State Succession Convention,” 39 ZaGRV 
729-33 (1979). And see, for a discussion of several criticisms highlighting this point, Roda 
Mushkat, “Hong Kong and Succession of Treaties,” 46 Int’l & Comp. L. Q. 181-2 (1997). 
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A newly independent state is not bound to maintain in force, or to become a 
party to, any treaty by reason only of the fact that at the date of the succes- 
sion of States the treaty was in force in respect of the territory to which the 
succession of States relates.2° 


A “newly independent state” is defined in the Convention, Article 2(1)f, as a for- 
mer “dependent territory” of the predecessor state. This appears to place the pro- 
visions of the Convention on newly independent states within the context of 
decolonization. The term former dependent territory understood in this narrow 
sense, in turn, has the effect of largely diminishing the scope of the Convention. 
Colonies in the technical sense having become something of the past, about half 
of the entire Convention text is left to face premature desuetude. Alternatively, the 
term former dependent territory employed in the Convention to define newly 
independent states may be interpreted liberally, so as to include also fragments of 
territory ruled by former multi-ethnic edifices such as the Soviet Union.?! Yet, 
in this case, the clean slate principle which characterizes the treatment of newly 
independent states in the Convention turns out to be clearly at odds, as has been 
remarked, with much of the recent practice of newly independent states estab- 
lished in the former “dependent” (liberally interpreted) territories, such as those 
of the former Soviet Union. In other words, through the vague and problematic 
term “newly independent state,” the Convention is likely to further the existing 
uncertainty which it otherwise seeks to eliminate, even for the states parties to the 
Convention. 


A. THE CONTINUING STATE: RUSSIA 


The apparently paradoxical notion of “continuation” with respect to an 
“extinct” state may thus function to reduce the degree of uncertainty which per- 
vades state practice in succession. This does not necessarily mean, however, that 
the continuing state is a fiction purely for legal convenience. The continuity, 
rather, appears to be often conspicuous through relatively objective criteria such 
as the size of the territory, population and political machinery of the predeces- 
sor State inherited by the continuing state. More significant still, a recognition, on 
the part of the society of states, of the descendant state as a continuation of the 
predecessor is often also required.?2 It was probably through an assessment of 
such criteria that the claim by the Russian Federation to continue the ex-USSR 


20 See, for the exceptions to this rule stipulated in the Convention, supra note 9. 


21 The term “dependent” territory, which defines a newly independent state in the 
Convention, has been liberally interpreted by the American Law Institute to reject the distinc- 
tion between former colonies and former federated units, as articulated in Restatement (Third) 
of the Foreign Relations Law of the United States (1987), s. 210, cited by Mushkat, supra note 
19, at 182. On this, see also Beato, supra note 2. 


22 Brownlie, supra note 8, at 672: “The recognition of continuity by third states must be an 
important element since assessment of political continuity is very much a matter of choice and 
appreciation.” 
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was promptly accepted by the international community. Consequently, the termi- 
nation of the ex-USSR, as clearly pronounced by 11 of its former units including 
Russia in Almaty, on December 21, 1991,23 legally amounted, in the words of 
Rein Mullerson, to a “separation” of some of its former units from the core, 
namely Russia, rather than a total “dismemberment” which would have left 
behind only successor states.24 


Russia, one of the 15 states which presently occupy the former Soviet terri- 
tory, seemed to have all that is customarily required for a valid claim to continu- 
ity. In size and population Russia is incomparably larger than all the rest of the 
former Soviet republics,”5 it has inherited the central political machinery of the 
predecessor state, and its claim to continuity, notably supported by the states suc- 
cessors to the ex-USSR, has been uncontested by third states. What is more, it is 
also possible, as Mullerson indicates,2° to directly link the present Russia to the 
Russian Empire, whose legal personality had been recognized by the international 
community to be continuing in the USSR, founded in 1922. That Russia thus 
formed the “core” of the ex-USSR was attested also by the curious fact that the 
national anthem of the dissolved USSR referred to “Great Russia” as the unify- 
ing centre of the Union.?7 


Hence the Russian claim to continue the ex-USSR attracted little controversy. 
Crucially, the Council of the Heads of State of the Commonwealth of Independent 
States (CIS) decided in Almaty, on the day when the CIS expanded to include 
Central Asian states, to support “Russia’s continuance of the membership of the 
United Nations, including permanent membership of the Security Council, and 
other international organizations.”’28 Three days after the Almaty meeting, on 
December 24, 1991, the President of the Russian Federation, Boris Yeltsin, would 
write to the Secretary General of the UN, stating: 


the membership of the Union of Soviet Socialist Republics in the United 
Nations, including the Security Council and all other organs and organiza- 


23 See Alma Ata Declaration, UN Doc. A/47/60, Dec. 30, 1991, reproduced in 31 Jnt’7 
Legal Materials 148 (1992). 


24 Mullerson, supra note 2, at 476. 


25 Russia inherited about 76 percent of the total territory and 51 percent of the total popu- 
lation of the ex-USSR. See Denis J.B. Shaw, “Fifteen Successor States: Fifteen and More 
Futures?” in D.J.B. Shaw (ed), The Post-Soviet Republics: A Systematic Geography 152 (Essex: 
Longman, 1995). 


26 Mullerson, supra note 2, at 476. 
27 Id. 


28 Decision by the Council of Heads of State of the Commonwealth of Independent States, 
Dec. 21, 1991, UN Doc. A/47/60, Dec. 30, 1991, reproduced in 31 Int'l Legal Materials 151 
(1992). 
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tions of the United Nations system, is being continued by the Russian 
Federation (RSFSR) with the support of the countries of the Commonwealth 
of Independent States.29 


The Russian claim to continue the ex-USSR in the UN and its organs would not be 
questioned in the Security Council, and no objections would be raised by third states.2° 


The recognition of Russia by the UN as the “continuing” state of the ex- 
USSR, an entity declared “ceased to exist” in the CIS founding instruments by 
none other than its former constituent units, including Russia,?! has been argued 
to be a major contradiction.32 Yehuda Blum, who has advocated this view, has 
relied on a 1947 opinion on the partition of the British India by the Sixth (Legal) 
Committee of the UN General Assembly.33 The opinion was prompted by the 
objection of a state representative in the First (Political) Committee to what 
seemed to be an arbitrary discrimination in the opinion of the UN Secretariat 
against Pakistan with regard to succession of the predecessor state’s membership 
in the UN.34 The objection maintained that either both successor states, India and 
Pakistan, had to be considered, without discrimination, as entitled to an automatic 
succession of membership in the UN, or, conversely, both had to be defined as 
new states and denied automatic membership. In its opinion, the Sixth Committee 
responded to the objection by distinguishing between two cases of state partition.*> 


29 31 Int'l Legal Materials 138 (1992). 


30 Only two days after the Almaty meeting of the ex-Soviet republics, on December 23, 
1991, the United States, Britain and France announced their support for Russia to take over the 
seat on the Security Council. See Facts on File, 969A2 (1991). 


31 See Agreement Establishing the Commonwealth of Independent States, UN Doc. 
A/46/771, Dec. 13, 1991, reproduced in 31 Int'l Legal Materials 143 (1992); Alma Ata 
Declaration, supra note 23. 


32. See Yehuda Z. Blum, “Russia Takes Over the Soviet Union’s Seat at the United Nations,” 
3 Eur. J. Int’l L. 354 (1992). 


33 UN GAOR, 2nd session, 6th Comm., 43rd meet., Oct. 7, 1947, 38 ff, cited id. at 358. 


34 The objection by the Argentinean representative, UN GAOR, 2nd session, Ist Comm., 
59th meet., Sept. 24, 1947, at 5, cited id. 


35. The opinion of the Sixth Committee, supra note 33, stated: 


1. Asa general rule, it is in accordance with principle to assume that a State which is 
a Member of the United Nations does not cease to be a Member from the mere fact 
that its constitution or frontiers have been modified, and to consider the rights and 
obligations which that State possesses as a Member of the United Nations as ceasing 
to exist only with its extinction as a legal person internationally recognized as such. 


2. When a new State is created, whatever the territory and the population which com- 
pose it, and whether these have or have not been part of a State Member of the United 
Nations, this new State cannot, under the system provided for by the Charter, claim 
the status of Member of the United Nations unless it has been formally admitted as 
such in conformity with provisions of the Charter. 


3. Each case must, however, be judged on its merits. 
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One, accordingly, was a case of mere modification in the constitution and terri- 
tory of the predecessor state, and the other when the predecessor state ceased to 
exist altogether. In the first case, in the view of the Committee, the predecessor 
state would undergo significant change in its legal and political organization and 
lose some of its territory to an existing or newly emerged state or states. This, 
nevertheless, the Committee argued, did not as such affect the personality of the 
predecessor state, and the issue in hand, namely the partition of the British India, 
was one such case. A modification in the frontiers and in the constitution of the 
former state had allowed Pakistan to emerge as an offspring and as a new legal 
personality. While India, as the continuing state, had simply retained the legal per- 
sonality of the former state. Partition in this sense, in other words, did not nec- 
essarily entail a lapse of the legal personality of the predecessor state. A lapse of 
the original personality would come about, according to the Committee, only 
through partition effected with the extinction of the predecessor state. Naturally, 
partition in this sense would mean discontinuity in the rights and obligations 
which the extinct state possessed as a member of the UN. 


Blum has argued, with particularly in sight the recent case of the Socialist 
Federal Republic of Yugoslavia (SFRY), treated as an extinct state by the UN,36 
that the designation of the ex-USSR as “ceased to exist” by its very successors?” 
should have amounted, along the reasoning indicated in the opinion of the 
Committee, to discontinuity in the legal personality of the defunct state.38 The 
rights and obligations of the ex-USSR as a member of the UN should have in turn 
terminated. It was precisely through this principle, according to Blum, that the 
UN denied the Federal Republic of Yugoslavia (FRY), a successor to the extinct 
SFRY, the seat of the predecessor state in the Organization, rejecting continuity 
between the two.3? 


This, perhaps, is too plain a reasoning, however, failing to take into account 
the complex issue of recognition by third states of the purported continuity. It 


36 See Yehuda Z. Blum, “UN Membership of the ‘New’ Yugoslavia: Continuity or Brake?” 
86 Am. J. Int'l L. 830 (1992). 


37 Supra note 31. 
38 Blum, supra note 32, at 359-60. 


39 The UN Security Council rejected the claim by the FRY to be continuing the ex-SFRY 
on September 19, 1992. See SC Res. 777, UN Sec. Council Official Records, 47th Sess. 3116th 
meeting, at 34, UN Doc. S/RES/777 (1992), in response to Letter from the Chargé d’ Affairs 
of the Permanent Mission of Yugoslavia to the Security Council, Apr. 27, 1992, UN Doc. 
S/23877 (1992), annex. The General Assembly subscribed to the view of the Council. See GA 
Res. 47/1, Sept. 22, 1992. This was also the view articulated earlier by the European Community 
Arbitration Commission on Yugoslavia (the Badinter Commission). See 31 Jnt’] Legal Materials 
1525 (1992). The FRY would be admitted to the UN as a new member on November 1, 2000. 
See GA Res. 55/12. On the extinction of the SFRY as generally perceived by the international 
community, see Marc Weller “The International Response to the Dissolution of the Socialist 
Federal Republic of Yugoslavia,” 86 Am. J. Int'l L. 569 (1992). 
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must be remembered that the recognition extended to Russia as the continuing 
state of the ex-USSR was not only prompt but also unanimous, aided notably by 
the fact that the dissolution of the former entity was a friendly separation of its 
former units, which subsequently, without qualms, stood behind the position of 
Russia as the continuing state.4? And this, certainly, was what the FRY most sig- 
nificantly lacked in its claim to continue the ex-SFRY. In other words, in state 
practice claims to continuity appear to be gauged through a positive appraisal by 
third states of the specific claim as well as through the usual criteria, i.e., the ter- 
ritory, population and political machinery of the former state succeeded by the 
state claiming continuity, the latter criteria alone, albeit more “objective,” deemed 
to be liable to deception and prone to misuse by the state claiming continuity in 
the specific case, to the inconvenience of both the possible co-successor, or suc- 
cessors, and the international community. The claim by the FRY to continue the 
ex-SFRY is clearly a case in point. 


This view, incidentally, appears to be supported also in the 1947 opinion of 
the Sixth Committee of the General Assembly, which Blum builds on. The opin- 
ion indicates that for a state to cease to exist in legal personality, and its mem- 
bership in the UN subsequently to lapse, the extinction must be “internationally 
recognized as such.”4! That is, in terms of a legal assessment, the testimony of the 
successor state, or states, to the extinction of the predecessor state, as in the case 
of the ex-USSR, may have to be treated just as suspect as the claim by one suc- 
cessor to continuity, as in the case of the ex-SFRY. In other words, the “extinc- 
tion” of the predecessor state pronounced by the very successor, or successors, is 
not, per se, a fact precluding an objective appraisal of the issue by third states, 
which may subsequently find otherwise. 


Obviously, an uncomplicated solution to the issue of continuity in the case 
of the ex-USSR averted possible tangles involving the seat reserved for this state 
in the Security Council, with the effect of further promoting the Russian claim 
to continuity. This “political” motive for what is technically a “legal” act, how- 
ever, ought to be considered as perhaps immaterial, proving little more than the 
usual ambivalence of law towards politics, a feature of law generally, though pos- 
sibly more clearly manifest in international law. In what may be understood as a 
hint at this ambivalence which inescapably characterizes the law, the 1947 opin- 
ion of the Sixth Committee on state continuity adds: “Each case must... be 
judged on its merits.’’42 


In the present case, there seems to be little doubt that Russia has been 
acknowledged to possess the same legal personality as the ex-USSR, continuing 
in turn the predecessor state’s rights and obligations in its membership in the UN 


40 See supra note 28 and the accompanying text. 
41 See supra note 35. 


42 Id. 
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and in the Security Council. Whereas the successor states, with the exception of 
Belarus (formerly Byelorussia) and the Ukraine, both original members of the 
UN, have been admitted to the Organization as new states. 


B. SUCCESSOR STATES 


Meanwhile, the rest of the former Soviet republics, with the significant 
exception of the Baltic states, became ordinary successors to the ex-USSR under 
customary international law. The Baltic states of Estonia, Latvia, and Lithuania, 
de facto incorporated in the Soviet Union in 1940, amidst protests and (not always 
consistent) non-recognition of western powers, claimed simply the recovery of 
their independence lost since the Soviet occupation. The Baltic states were admit- 
ted to the UN on September 17, 1991,43 before the USSR legally terminated,“ 
and, in separate letters addressed to the UN Secretary General,* these states 
refused to be successors to the agreements and contracts of the ex-USSR.* 


The former republics of the ex-USSR other than the Baltic states, on the 
other hand, agreed to succeed to the treaties, assets and debts of the predecessor 
state in a number of instruments of the CIS. The status of the former citizens of 
the ex-USSR was left to the respective domestic legislations of the successor 
states on citizenship. With a view to head off the problem of statelessness for the 
former Soviet citizens in these states, an attempt was made towards harmoniza- 
tion of the national laws through “Concerted Principles for Regulating Citi- 
zenship,” adopted by a CIS Interparliamentary Assembly on December 29, 1992.47 


In respect of the treaties of the predecessor state, Article 12 of the Agreement 
Establishing the Commonwealth of Independent States declares: “The High 
Contracting Parties undertake to discharge the international obligations incum- 
bent on them under treaties and agreements entered into by the former Union of 
Soviet Socialist Republics.’48 The Almaty Declaration reiterates this commitment: 
“The States participating in the Commonwealth guarantee in accordance with 
their constitutional procedures the discharge of the international obligations deriv- 


43 Estonia: GA Res. 46/4; Latvia: GA Res. 46/5; Lithuania: GA Res. 46/6, Sept. 17, 1991. 


44 In separate proclamations recognizing the independence of each of the Baltic states on 
September 6, 1991, the State Council of the USSR had declared the Soviet support for the mem- 
bership of these states in the UN. See Facts on File, 669C1 (1991). 


45 Estonian letter dated October 8, 1991, Latvian February 26, 1993, and Lithuanian June 
22, 1995. 


46 Qn the Baltic states in relation to the issue of succession to the ex-USSR, see Mullerson, 
supra note 2, at 480-85. 


47 See, on this, George Ginsburgs, “Conscripting a Constituency of Charter Citizens in the 
Central Asian Republics and the Problem of Incident Statelessness,” Central Asia Monitor 4/8 
(1999). 


48 Supra note 31. 
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Map 2: The Former Soviet Republics 
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ing from treaties and agreements concluded by the former Union of Soviet 
Socialist Republics.’49 The understanding and practice between the parties in the 
aftermath of these agreements made it clear, however, that the arrangement was 
not, be as it may sound, a case of universal succession. Correspondingly, a mem- 
orandum signed by the Council of the Heads of State of the CIS on July 6, 1992, 
relaxed the previous commitment, providing for succession to multilateral treaties 
of the predecessor state what looked like a clean slate approach, except for 
Russia, which, as the continuing state, naturally remains party to all the treaties 
of the ex-USSR. The memorandum stipulates: 


in practice all multilateral treaties of the former Soviet Union have general 
interest for the member States of the Commonwealth. At the same time these 
treaties do not require any joint decisions of or action by the member States. 
Participation in these treaties will be decided in accordance with the princi- 
ples and norms of international law individually by every member State 
depending on specificity of every concrete case, and on the character and 
content of every treaty.°° 


As to the bilateral treaties of the ex-USSR, the memorandum distinguishes 
between two categories of agreements: those which are of concern to the com- 
munity of successors as a whole, and those which by their nature involve rights 
and obligations only for some of the successors.5! According to the memorandum, 
the states successors to the ex-USSR undertake (a) to abide by the bilateral 
treaties which concern all (that is, automatic succession), and (b) to negotiate and 
work out mutually acceptable solutions on the future status of those treaties which 
are of interest only to some of the successor states.°2 


In consequence, the successor states have since individually decided whether 
or not to participate in the multilateral treaties of the predecessor state. For 
instance, of the successor states in Central Asia, Kazakhstan has decided*3 not 
to participate in the 1966 UN Covenant on Civil and Political Rights, which was 


49 Supra note 23. 
50 Quoted by Mullerson from his personal archive, supra note 2, at 479. 
51 Id. at 480. 


2 Cf. 1978 Convention on Succession of States in Respect of Treaties, supra note 9, Article 
24(1): 


A bilateral treaty which at the date of succession of States was in force in respect of the 
territory to which the succession of States relates is considered as being in force between 
a newly independent State and the other State party when: 


(a) they expressly so agree; or 
(b) by reason of their conduct they are to be considered as having so agreed. 


53. As of August 2001. 
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in force for the predecessor state, while the remaining four, namely Kyrgyzstan, 
Tajikistan, Turkmenistan, and Uzbekistan, have opted to become parties. Interestingly, 
however, the successors which did express consent to be bound by the multilat- 
eral treaties in force for the predecessor state, such as the Covenant on Civil and 
Political Rights, have chosen the path of “accession,” and so registered by the UN 
Secretariat, with participation taking effect from the date of individual acces- 
sion.>4 The fact that the successor states have thus refrained from simply “suc- 
ceeding” to the multilateral treaties of the ex-USSR, as well as the lack of 
participation altogether by some of the successor states with respect to some of 
the multilateral treaties of the predecessor state, seems in turn to upset the theory 
of automatic succession, advanced by a number of authors®> and institutions,>¢ 
and partly supported by the attitude of the states successors to the ex-Yugoslavia 
in the early 1990s,°’ regarding the so-called universal or law-making treaties. 


Apropos of the bilateral treaties of the predecessor state, it is not clear what 
instruments are conceived under the agreements which concern all of the suc- 
cessors and which are therefore subject to automatic succession. As for those 
which are of interest only to some of the successors, one example which indicates 
how the issue of succession to these treaties has been resolved among the inter- 
ested successor states is the succession to the Strategic Arms Reduction Treaty 
(START) concluded between the United States and the USSR.*8 Along the lines 
indicated in the CIS memorandum on succession to bilateral treaties, three of the 
successor states to which the treaty was found of concern, namely Belarus, the 
Ukraine, and Kazakhstan, agreed, following negotiations in May 1992, to partic- 
ipate in the treaty, and signed the Lisbon Protocol to START.°? And one possible 
example to the contrary, where a deadlock seems to have appeared following the 
apparent failure of a number of interested successor states to arrive at a mutually 
acceptable solution, is the continuing disagreement on the fate of some of the 
treaties of the predecessor state with Iran on the utilization of the Caspian Sea, of 
concern to the successors Russia, Azerbaijan, Kazakhstan, and Turkmenistan. 


54 The date of participation has consequently varied from one successor state acceding to 
the treaty to another. The accession by Tajikistan to the Covenant on Civil and Political Rights, 
for instance, came as late as January 4, 1999, while the earliest notification of accession to this 
treaty from a Central Asian state was that of Kyrgyzstan, which occurred on October 7, 1994. 


55 See supra note 10. 


56 The International Human Rights Committee established by the Covenant on Civil and 
Political Rights, for instance, has expressed regret at the “accession” by the ex-Soviet republic of 
Azerbaijan to the Covenant rather than an automatic succession. See UN Doc. A/49/40, para. 294. 


57 See Kamminga, supra note 10. 


58 START was signed between the United States and the USSR in July 1991. See Keesing’s 
Record of World Events [hereafter Keesing 5], 38320 (1991). 


59 May 23, 1992. See Keesing's, 38937 (1992). 


60 See infra the section entitled “The Status of the Caspian Sea” in Part 4 of this study, the 
text accompanying notes 158 ff. 
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Succession to these and possibly a number of other disputed bilateral treaties 
needs therefore to be resolved among the concerned successor states. 


Finally, the successor states have had to decide the fate of the ex-Soviet debts 
and assets, including the property abroad. To resolve this issue, a number of 
agreements were signed among the successor states. As early as December 4, 
1991, that is, remarkably before the predecessor state dissolved legally, the suc- 
cessor States agreed to share the assets of the predecessor state and pay its debts 
in a Treaty on Succession in Respect of the Public Debts and Assets of the 
USSR.°! The treaty specified a fixed share for each party in debts and assets. 
Russia, predictably, had the biggest share, 61.34 percent. A series of subsequent 
instruments adopted within the CIS confirmed the terms of this treaty, and on 
March 20, 1992, an inter-governmental commission was appointed to prepare a 
draft agreement. Before the commission’s work was done, however, the CIS 
Council of the Heads of State at its Bishkek summit of October 9, 1992, adopted 
the Agreement on Mutual Recognition of Titles and Settlement of Property 
Relations, and decided to settle the issue on a bilateral basis between the contin- 
uing state, Russia, and the successor states.62 Consequently, Russia concluded a 
series of bilateral agreements with the successor states, through which the shares 
of the successor states in assets and debts were balanced together and transferred 
to Russia, which thus became, in the words of Valery Tsybukov, the sole “execu- 
tor of the will” of the predecessor state.® 


This is not to say, however, that the process was an altogether effortless one, 
pursued among the successors without friction. The Ukraine, for one, unlike the 
rest of the successor states, remained discontent with a bilateral deal until late into 
the process, and press reports would appear, long after the bilateral deals, of out- 
standing claims on the part of some of the other successor states, such as 
Uzbekistan, which apparently continued to lay claim to an allotment of the gold 
and diamond reserves of the ex-USSR.™ Uncertainty regarding a lasting deal with 
Kazakhstan on the use of the Baikonur cosmodrome situated in central Kazakhstan 
would also linger. Russia’s use of the Baikonur as a site for mostly commercial 
space launches has been virtually uninterrupted in the post-Soviet era. In an 
agreement between the two states on March 28, 1994, Kazakhstan leased the site 
to Russia for 20 years for an annual rent of (US)$115 million.® Nevertheless, the 
resentment in nationalist circles in Russia, spurning Kazakhstan’s rights over the 


61 Tsybukov, supra note 2, at 30; Mullerson, supra note 2, at 479-80. 
62 Tsybukov, supra note 2, at 30-4. 
63 Id. at 34. 


64 Report in Segodnya, Feb. 2, 1995, cited in Andrei Kortunov and Sergei Louney, “Russia 
and Russians in Central Asia,” in Y. Zhang and R. Azizian (eds), Ethnic Challenges beyond 
Borders: Chinese and Russian Perspectives of the Central Asian Conundrum 111 (London: 
Macmillan, 1998). 


65 Foreign Broadcasting Information Service, FBIS-SOV-95-015-5, Jan. 24, 1995. 
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space complex, coupled by the subsequent non-payment of the agreed fees by 
Russia, would render the future of the agreement increasingly dubious. From mid- 
1999 a new dimension would enter the Baikonur scene, following repeated toxic 
explosions of rockets launched by Russia from the cosmodrome.® Kazakhstan, 
which would swiftly apply a temporary ban on the launches, has since insisted on 
revisions in the earlier agreement, demanding authority for a stricter monitoring 
of the use of the site and compensation for environmental damages.®’ Kazakhstan 
has also indicated a growing interest in the share of revenues from Russia’s 
reportedly highly profitable commercial uses of the Baikonur. Russia, on the other 
hand, has refused to recognize its dealings with Kazakhstan in the matter as 
“purely a relationship between a lessor and a lessee,’6® intimating its own view of 
the complex nature of the status of the infrastructure inherited from the ex-USSR. 


The most highlighted of the frictions during the bilateral negotiations of 
Russia with the successors on the allocation of the ex-Soviet assets, however, 
would be the prolonged disagreement with the Ukraine over the Black Sea fleet. 
The dispute surfaced in January 1992 through statements respectively made by 
the Presidents of Russia and the Ukraine, claiming exclusive possession of the 
fleet, based largely at the Ukrainian port of Sevastopol at the Black Sea, and com- 
prising close to 50 warships and hundreds of smaller vessels.© In the following 
few months a full scale confrontation appeared to be in the offing as both states 
issued presidential decrees formally transferring the fleet to their respective armed 
forces.7° Yet, the talks between the two states, which started shortly afterwards, 
would lead to an agreement, signed by the heads of the two states on August 3.7! 
The agreement froze the dispute over the status of the fleet for a transitional 
period of three years. During this period the fleet would be under the joint com- 
mand of the two states, which would try in the interim to reach a permanent set- 
tlement of the issue. The agreement, which came under attack in the respective 
domestic spheres on both sides,’2 would nevertheless pave the way to an agree- 
ment on the division in June 1993.73 Meeting in Moscow on June 17, the 
Presidents of the two states agreed to divide the fleet into equal parts. In the face 
of the subsequent protests in Russia in particular, including a decree of the 
Russian Supreme Soviet which declared the fleet, with the port of Sevastopol, 


66 Summaries of World Broadcasting [hereafter SWB] SU/3581 H/1, July 8, 1999; SWB 
SU/3585 G/1, July 13, 1999. 


67 SWB SU/3595 H/1-2, July 24, 1999. 

68 Statement by the head of Russia’s Aerospace Agency, SWB SU/3589 H/1, July 17, 1999. 
69 Keesings Online, at http://www.keesings.com, Vol. 38, Jan. 1992/Ukraine. 

70 Id. Apr. 1992/Ukraine. 

1 Id. Aug. 1992/Ukraine. 

72 Id. Jan. 1993/Ukraine. 

3 Id. June 1993/Ukraine. 
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single and united under Russian jurisdiction,” the heads of the two states suc- 
ceeded to sign an agreement on June 9, 1995, settling the dispute conclusively.” 
The agreement, which confirmed the equal shares of the parties over the fleet, 
transferred over 30 percent of the Ukrainian share to Russia in return for debt 
clearance and continuing energy supply, thus bringing the Russian share of the 
fleet to 81.7 percent. The status of the port of Sevastopol, left outstanding, would 
be in turn resolved between the two states through an agreement in May 1997.76 
Under the agreement Sevastopol was leased to Russia for 20 years for an annual 
sum of (US)$100 million. 


4 July 9, 1993, id. July 1993/Ukraine. 
7 Td. June 1995/Ukraine. 
76 May 31, 1997, id. May 1997/Ukraine. 
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PART 2 
BORDER ISSUES 


Under customary international law, boundary agreements of the predecessor 
state remain unaffected by succession.! Undisputed and consistently reflected in 
state practice, the rule has been codified in Article 11 of the 1978 Vienna 
Convention on Succession of States in Respect of Treaties.2 The former Central 
Asian republics of the ex-USSR are therefore bound by a series of agreements 
concluded by the predecessor state in the second half of the 19th century on the 
delineation of the border areas in the region with the adjacent states of Iran, 
Afghanistan, and China. 


The Iranian frontier, succeeded by Turkmenistan, is approximately 992 km 
long, and dates essentially from 1881, when the imperial Russia and Persia delim- 
ited the common boundary to the east of the Caspian Sea in a border agreement.? 
The boundary was subsequently modified by a mutual cession of tracts of terri- 
tory between the two states in 1893.4 In the frontier area west of the Caspian, 
Russia ceded to Persia the district of Abbasabad (Abbas Abad) on the right bank 
of the river Aras (Araxes). The Aras thus formed the boundary between the two 
states from the intersection of the territories of the two sides with Turkey in the 
west to the vicinity of Persabad, Iran, in the east, where the river veered north into 
Russia. In the section of the frontiers to the east of the Caspian, which constitutes 
the present-day boundary between Turkmenistan and Iran, Persia transferred to 
Russia the area of P6vrize (Firuzé), south-west of Ashgabat, and received the 
locality of Hissar to the south-east along the frontier. The exchange would be 


1 See, e.g., Ian Brownlie, Principles of Public International Law 667 (Oxford: Clarendon, 
1979); Malcolm N. Shaw, International Law 607 (Cambridge: Grotius, 1991). See also Part 1, 
supra. 


2 1946 United Nations Treaty Series 3. Article 11 reads: 
A succession of States does not as such affect: 
(a) a boundary established by a treaty; or 
(b) obligations and rights established by a treaty and relating to the regime of a boundary. 


3 Convention between Persia and Russia Defining the Boundary between the two 
Countries East of the Caspian Sea, Tehran, 9/21 Dec. 1881. See, for the text, 73 British and 
Foreign State Papers [hereafter BF SP] 97-100 (1881-2). 


4 Convention between Russia and Persia for the Territorial Interchange of Firuzé in 
Khorassan, Belonging to Persia, and Hissar, within the Confines of the Transcaspian Region, 
and Abbas Abad, on the Right Bank of the River Araxes, Belonging to Russia, Tehran, May 
27/June 8, 1893. The text is to be found at 86 BFSP 1246-9 (1893-4). 


17 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


18 * Boundary Issues in Central Asia 


followed in 1902 by a de facto modification in the common border, when Russian 
troops occupied the north-eastern end of Persia, the area of Sarakhs, later to be 
known as “old,” or Russian, Sarakhs, after the new Sarakhs built on the Persian 
side of the border in 1904.5 However, the Treaty of Friendship signed in 1921 
between Persia and the Russian Socialist Federal Soviet Republic (RSFSR), suc- 
cessor to the imperial Russia, would greatly restore the common frontiers in the 
eastern section to the status in 1881.6 The RSFSR consented in this milestone 
accord in the relations of the two states to return to Persia the area of Pévrize and 
abandon the tsarist claims over the Persian islands near Achouradeh and Astrabad 
in the Caspian. In return, Persia agreed to recognize the Russian title over the old 
Sarakhs. A later agreement between the Union of Soviet Socialist Republics 
(USSR) and Iran, in 1954, would further rectify the common frontiers, with a 
view to even out the alterations since 1881.7 The agreement transferred back to 
the USSR the village of P6vrize and the adjacent territory, still controlled by this 
state despite the provision in the 1921 treaty. This was then reciprocated in the 
agreement by the authentication of the Iranian title over Abbasabad and Hissar 
areas, as effected in 1893. The 1954 treaty, which defined both the western and 
eastern sections of the common frontiers, with several maps and a subsequent 
demarcation protocol attached to it, finalized the status of the USSR-Iran bound- 
ary. In 1957, an agreement between the two states on the regime of the common 
borders,® would endorse the following demarcation documents: the Sarakhs pro- 
tocol of June 30, 1948, on the tripoint of the territories of the two states with 
Afghanistan; the Dem Kishlak protocol of October 15, 1956, depicting the inter- 
section of the borders of the sides with Turkey; and the Tehran protocol of April 
11, 1957, describing the Soviet-Iranian frontier. 


The Afghan boundary of the ex-USSR, approximately 2,087 km long, has 
been succeeded by three Central Asian states, Tajikistan, Turkmenistan, and 
Uzbekistan. The boundary was fixed between Russia and Britain through a series 
of agreements in 1872-1873 (the Amu Darya section of the border extending east- 
ward until lake Zorkul in the Pamirs, presently the entire Uzbek-Afghan boundary 
and parts of the Turkmen-Afghan and Tajik-Afghan boundaries),? in 1885—1888 


5 Abbas Maleki, “Iran’s Northeastern Borders: From Sarakhs to Khazar (the Caspian Sea),” 
in K. McLachlan (ed), The Boundaries of Modern Iran 14 (London: UCL Press, 1994). 


6 Treaty of Friendship between Persia and the Russian Socialist Federal Soviet Republic, 
Moscow, Feb. 26, 1921. For the text, see 9 League of Nations Treaty Series 401-13 (1922). 


7 Agreement between Iran and the Union of Soviet Socialist Republics concerning the 
Settlement of Frontier and Financial Questions, Tehran, Dec. 2, 1954. See 451 United Nations 
Treaty Series [hereafter UNTS] 250-66 (1963). 


8 Treaty between the Government of the Union of Soviet Socialist Republics and the 
Imperial Government of Iran concerning the Régime of the Soviet-Iranian Frontier and the 
Procedure for the Settlement of Frontier Disputes and Incidents, Moscow, May 14, 1957. See 
454 UNTS 212-46 (1963). 


° See, for Exchange of Letters between the British and Russian Governments, Earl 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 
Via Wikimedia 


Border Issues ¢ 19 


(the section between the Amu Darya and the point where the territories of 
Afghanistan, Iran and the ex-USSR converge, presently the Turkmen-Afghan 
boundary),!° and in 1895 (the section between Lake Zorkul and the Afghanistan, 
China, the ex-USSR trijunction, presently the Tajik-Afghan boundary).!! 


When Central Asian states achieved independence in 1991, the ex-Soviet bor- 
der with the People’s Republic of China, based on a set of treaties between the 
Russian Empire and the Chinese Qing (Ch’ing) dynasty, formed the only frontier 
area that was the subject of some controversy.!2 Measuring about 6,700 km in 
total, around 3,000-km section of this boundary presently constitutes the state 
borders between China and three of Central Asian states, Kazakhstan, Kyrgyzstan, 
and Tajikistan. 


A. THE SINO-SOVIET BORDER DISPUTE 


The USSR had inherited border disagreements with China along two fron- 
tiers, intercepted by the presence of Mongolia in between: the eastern frontier 
from the tripoint of the Soviet, Chinese and Mongolian territories to the Sea of 
Japan, and the western frontier in Central Asia. The dispute in the eastern portion 
concerned largely the status of islands along the banks of the border rivers Amur, 
Ussuri, and Argun. The dispute in Central Asia involved, by the Chinese account,!3 


Granville to Lord A. Loftus, Oct. 17, 1872, 63 BFSP 743-4 (1872-3); and Prince Gortchakow 
to Count Brunnow, in turn communicated to Earl Granville, Jan. 19/31, 1873, 63 BFSP 767 
(1872-3). The latter, in French, is reproduced in English in J.R.V. Prescott, Map of Mainland 
Asia by Treaty 109 (Carlton: Melbourne University Press, 1975). The boundary in the river, and 
the ownership of islands on the river, not covered in the exchange of letters, would be settled 
between Afghanistan and the USSR following World War II. See id. at 107. 


10 Protocol of Sept. 10, 1885, London, 77 BF'SP 303-5 (1885-6); Protocol of July 10/22, 
1887, St. Petersburg, 78 BFSP 267-73 (1886-7); Protocol of Dec. 16/28, 1887, Karaoual 
Khana, 79 BF'SP 391-5 (1887-8); and Protocol of Jan. 14/26, 1888, Khamiab, 79 BFSP 395-7 
(1887-8). The first two protocols, entirely in French, are to be found in English in Prescott, 
supra note 9, at 123-30. 


1! Exchange of Letters between Britain and Russia, Feb. 27/Mar. 11, 1895, reproduced in 
20 Hertslet’s Commercial Treaties 868—70 (London, 1827-1925). See also Description of the 
Russo-Afghan Frontier from Lake Victoria [Zorkul] to the Taghdumbash, 1895, reproduced in 
C. U. Aitchison, 11 A Collection of Treaties, Engagements, and Sanads relating to India and 
Neighbouring Countries app. XI (Calcutta, 1909). 


12 On the Sino-Soviet border dispute, see Tai-Sung An, The Sino-Soviet Territorial Dispute 
(Philadelphia: Westminster Press, 1973); John Gettings, Survey of the Sino-Soviet Dispute: A 
Commentary and Extracts from the Recent Polemics (London: Oxford University Press, 1968); 
W.A.D. Jackson, The Russo-Chinese Borderlands: Zone of Peaceful Contact or Potential 
Conflict (Princeton: Van Nostrand, 1968); Dennis J. Doolin, Territorial Claims in the Sino-Soviet 
Conflict: Documents and Analysis (Stanford: Hoover Institute on War, Revolution, and Peace, 
1965); G.F. Hidson et al, The Sino-Soviet Dispute (New York: Praeger, 1963). 


13, Alan J. Day (ed), Border and Territorial Disputes: A Keesing’s Reference Publication 267 
(London: Longman, 1982). 
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some 20 sections along the common border from the Altai to the Pamirs, with the 
southernmost strip in the Pamirs ranking the highest. The total amount of terri- 
tory disputed between the sides appeared to be about 35,000 km?. 


The Eastern Frontier 


The first ever boundary agreement between Russia and China is the Treaty 
of Nerchinsk (Nipchu), signed in 1689.!4 The treaty greatly defined the border in 
Russia’s eastern front, from the river Argun to the Sea of Okhotsk, leaving unde- 
cided only a section in the Udi valley. The treaty gave the entire Amur river basin 
to China. Areas to the north, with the exception of the undefined section, fell to 
Russia. In 1727, the sides concluded the Treaty of Kiahta (Kyakhta), which 
described the common border for an approximately 2,700-km long stretch along 
the outer Mongolia.'5 The terms of the treaty mostly affirmed the de facto bound- 
ary between the two states from the Argun in the east to the Shabina pass 
(Shabina Dabaga) in the west. Next comes in the border relations between the 
sides the Aigun Treaty of 1858,!° signed by China under conspicuous Russian 
military pressure, with Russian forces stationed on the Manchurian border, and 
when China was absorbed by the quenching of the Tai-p’ing rebellion on the 
home front.!7 The boundary between the two states in the northern reaches of the 
Amur basin, established in 1689, was re-defined, with China ceding to Russia, 
not only the previously undefined section in the Udi valley, but also the vast ter- 
ritory forming the entire north bank of the Amur. The treaty secured for Russia 
a regime of common ownership for the territory extending from the Ussuri 
(Wusuli) river to the sea. A subsequent border treaty between the sides, with only 
two years intervening, was signed in Peking in 1860.!8 By this treaty, China, then 
at war with France and Britain, and unable to withstand the Russian pressure,!9 
transferred to Russia the commonly held area between the Ussuri and the sea. The 
treaty included a description of the common border along the Amur from the 
Ussuri in the east to the junction of the rivers Shilka and Argun in the west. A 


14 See, for the text of the treaty, Prescott, supra note 9, at 13-6; An, supra note 12, at 
168~-71. 


15 See, for the text of the treaty, Prescott, supra note 9, at 34-8; An, supra note 12, 178-82. 


16 The text of the treaty is to be found in Prescott, supra note 9, at 51-4; An, supra note 12, 
at 183-5. | 


17 Prescott, supra note 9, at 44-7; J.R.V. Prescott et al, Frontiers of Asia and Southeast Asia 
6 (Carlton: Melbourne University Press, 1977); Byron N. Tzou, China and International Law: 
The Boundary Disputes 47 (New York: Praeger, 1990). 


18 Traité additionnel de commerce, de navigation, et de limits, entre la Russie et la Chine 
[Additional Treaty of Commerce, Navigation and Limits, between China and Russia], Peking, 
Nov. 2/14, 1860. See 53 BFSP 970-79 (1862-3). Frontier provisions of both the Russian and 
Chinese versions are reproduced in English in Prescott, supra note 9, at 54—7. 


19 Td. at 50; Tzou, supra note 17, at 48; Alexei D. Voskressenski, “Current Concepts of 
Sino-Russian Relations and Frontier Problems in Russia and China,” 13 Central Asian Survey 
361, 374, 376 (1994). 
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demarcation protocol, as stipulated in the treaty, was signed between the parties 
in 1861. The sides also agreed on a map to be attached to the agreement.2° 


Thus, the drawing of the eastern Sino-Russian frontier in its entirety, from 
the Sea of Japan to Mongolia, became complete. The Treaty of Nerchinsk had 
established the Argun as the boundary in the westernmost strip, from the conflu- 
ence of this river with the Shilka. The Treaty of Peking now drew the section from 
the junction of the Argun and Shilka in the west to the sea in the east. The bound- 
ary arrangements for the eastern Sino-Russian border based on these two treaties 
have since essentially endured. The sides failed, however, to adequately deal in 
the treaties with the boundary rivers and, consequently, the ownership of the 
islands on the Amur, Ussuri and Argun was left unclear. A joint commission 
formed by the sides in 1911 settled, in two protocols, the issues pertaining to the 
status of 280 islands on the Argun.”! The islands on the Amur and Ussuri 
remained still undecided. Due to its small scale, the map attached to the Treaty of 
Peking had omitted the islands on the Ussuri and most on the Amur.”? Further, the 
treaty left somewhat vague the course of the boundary in the Amur-Ussuri junc- 
tion and in sections in the boundary defining the area between the Ussuri and the 
sea. As a result, disputes between the sides centered around these issues in the 
eastern Sino-Russian boundary would persist and outlive both the Russian Empire 
and its successor, the USSR. 


The Western Frontier 


Also delimited by the Treaty of Peking was the Russo-Chinese boundary in 
Central Asia from the Altai to the Pamirs. The treaty generally defined the bound- 
ary on the basis of the de facto positions of the sides. Article 2 provided: 


The border-line to the west, which has previously been undefined, must 
henceforth be brought into being following the direction of mountains, the 
flow of significant rivers and the line of the recently established Chinese 
pickets, from the last beacon called Shabindabaga [Shabina pass], set up in 
1728 at the conclusion of the Treaty of Kiakhta—South east to Lake Tsaysan 
[Zaysan], and thence to the mountains overlooking the more southerly Lake 
Isskul’ and the so-called Tengeni-Shan or Kirghez Alatai, otherwise [known 
as] the Tyan’-shan’-nan-la [Tien Shan] and along these mountains to the 
Kokand territories.” 


20 Prescott, supra note 9, at 50. 
21 Id. at 12. 


22 Genrikh Kireyev, “Demarcation of the Border with China,” 45 Int'l Affairs [Moscow] 98, 
98-9 (1999). 


23 Prescott, supra note 18, at 55. 
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The treaty provision thus simply designated the starting point in the western Sino- 
Russian boundary in the north, namely the Shabina pass in the Sayan mountains, 
and indicated its terminus in the south, the territory of the Kokand Khanate, 
which would be annexed by Russia in 1876. The general direction of the approx- 
imately 2,100-km long boundary was established by a number of physical fea- 
tures across the two points. Accordingly, the boundary would run from the 
Shabina pass south-westward to Lake Zaysan, and proceed further south along 
the Tien Shan. This general definition also included guidelines for the delimi- 
tation and demarcation work to be undertaken by the sides on terrain. The actual 
delimitation would take into account the features of the landscape, “the direction 
of mountains, the flow of significant rivers,” and the border pickets set up by 
China to mark the Chinese pastures along the frontier. Article 3 of the treaty pro- 
vided for a border commission to be jointly formed by the sides and assigned 
with the task of producing mutually endorsed maps and detailed descriptions of 
the border. 


The joint commission commenced its work in 1861, which culminated, fol- 
lowing lengthy negotiations, in the Protocol of Tarbagatai (Chuguchak), signed 
between the parties in 1864.24 The commissioners followed the criteria specified 
in the Treaty of Peking and made full use of the features of the landscape, espe- 
cially the direction of mountains, in aligning the boundary. The respective posi- 
tions of the sides, interrupted and cut into by mountain ranges perpendicular to 
the boundary line on a north to south axis, dovetailed together by means of a 
series of angles and curves introduced to the frontier. In lowland areas, the fron- 
tier followed the Chinese picket lines as stipulated in the Treaty of Peking. When 
it first appeared in this respect that China had had two types of pickets in border 
areas, one permanent and close to places of settlement, and another, seasonal, fur- 
ther to the west, a controversy ensued as to which type of pickets to employ for 
the delineation of the frontier.25 For obvious reasons the Russian commissioners 
preferred the permanent pickets and argued that the reference in the Treaty of 
Peking had been to those, which was eventually accepted by the Chinese delega- 
tion. It is estimated that the choice for the permanent pickets in the frontier delim- 
itation resulted in the loss of territory on the part of China up to 560,000 km2.26 


The keen posture presented by China to delimit its western frontier with 
Russia, regardless of the cost in territory, was greatly motivated by an uprising in 
the Turkic Xinjiang, north-west China, already underway in the months before the 
signing of the Protocol of Tarbagatai. By 1866, almost all of Xinjiang would 
become rebel territory. “Historically, despite fervent Chinese assertions to the 


24 Protocol of Conference between Russia and China, Defining the Boundary between the 
Two Countries, Tchuguchak [Chuguchak], Sept. 25/Oct. 7, 1864. See 67 BFSP 174-80 
(1875-6). 


25 Prescott, supra note 9, at 60; Tzou, supra note 17, at 48. 


26 §.C.M. Paine, Imperial Rivals: China, Russia, and Their Disputed Frontier 91 (Armonk: 
M.E. Sharpe, 1996). 
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contrary,” remarks a historian, “Sinkiang [Xinjiang] had never been an integral 
part of China, but was rather the home to various and changing tributaries.’ In 
the following few years, the bulk of Xinjiang transformed from a frontier region 
in tributary relations with China to the independent state of East Turkestan, led 
by the Emir Yakub Khan.28 East Turkestan established diplomatic and trade links 
with Britain, which, on its part, appeared to relish the presence of the new state 
as a barrier to the Russian influence in Central Asia. Accordingly, a revival, which 
East Turkestan might inspire among the Turkic peoples of the region, would even- 
tually mobilize the dispersed Turkic khanates and in turn prevent the Russian 
expansion further to the south. Yet Russia, concerned by the developments, acted 
in 1871 and occupied the upper Ili valley to the west of Xinjiang, thus disrupting 
a possible linkage between the khanates in Central Asia and Xinjiang’s rebels.?° 
Ostensibly intent to withdraw once the Chinese authority had been restored in 
Xinjiang, Russia nevertheless declined to leave when China was able to crush the 
rebellion in 1878. China proposed an agreement in Livadia, in 1879, in which 
Russia was offered 30 percent of the Ili valley in return for a settlement. In the 
face of strong domestic pressure, however, China soon withdrew the proposal.3° 
The dispute was finally resolved in 1881 by the signing of the Treaty of Ili (St. 
Petersburg).3! 


The treaty (1) re-defined the boundary in the Ili section, with China ceding 
to Russia an area to the west of Yining (Gulja, Kuldja) in the Ili valley, and (2) 
rectified what had purportedly been an “error” in the Protocol of Tarbagatai 
involving a section to the east of Lake Zaysan, both areas within the present day 
Kazakhstan. The territory ceded by China, according to Article 7 of the treaty, 
was “incorporated by Russia to serve as a place for the establishment of those 
inhabitants who have adopted Russian nationality, and who, by this fact, have had 
to abandon the territory they possessed.”32 This territory, in other words, was 
claimed by Russia to resettle the refugees from Xinjiang, who, during the upris- 
ing, had left the Chinese territory for Russia across the border. The second para- 
graph in the same article went on to define the new boundary: 


The boundary between the possessions of Russia and the Chinese Province 
of Ili, on leaving the mountains Bedjin-Taou, follows the course of the river 
Khorgos, as far as the junction with the river Ili, and crossing this latter river 


27 Id. at 113, references omitted. 

28 Prescott, supra note 9, at 62. 

29 Id.; Tzou, supra note 17, at 48-9. 
30 Id. at 48. 


31 Treaty between Russia and China, respecting the Re-establishment of the Authority of 
the Chinese Government in the Country of Ili [Treaty of Ili], St. Petersburg, February 12/24, 
1881. See 72 BFSP 1143-57 (1880-81), in French, reproduced in English, in its frontier provi- 
sions, in Prescott, supra note 9, at 71-3. 


32. Jd. at 72. 
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travels southwards towards the mountains of Ouzantaou, leaving to the west 
the village of Koldjat. From this point it follows southwards the line traced 
by the Protocol of Chuguchak [Tarbagatai] signed in 1864.3 


The area thus ceded by China in the Ili valley in favor of Russia is estimated to 
be around 9,320 km2.34 


The second territorial concession on the part of China involved a patch of 
Chinese territory to the north-east of Lake Zaysan. According to the treaty, the 
Protocol of Tarbagatai had erred in delimiting the territory in this region by fail- 
ing to take into consideration the positions of the local tribes, which were sub- 
ject to the Russian and Chinese authorities, respectively. (In truth, cultural or 
tribal features had not been indicated in the Treaty of Peking as a criterion to be 
relied on by the commissioners in delimiting the boundary.35) The new treaty 
attempted correspondingly to “improve” the boundary in this section by incor- 
porating in Russia the Chinese territory along the Irtysh to the north coast of 
Lake Zaysan. The rectification in the old boundary was explained in Article 8 of 
the treaty as follows: 


One part of the boundary fixed by the Chuguchak [Tarbagatai] Protocol of 
1864, to the east of Lake Zaisan [Zaysan], has been found defective, and the 
two Governments will nominate Commissioners who will modify, by com- 
mon consent, the old line, in a manner which removes the conspicuous 
defects, and establishes an effective boundary between the Kirgiz tribes sub- 
ject to each Empire. They will decide the new line, as soon as possible, in an 
intermediate position between the old boundary and a straight line connect- 
ing Mount Kouitoun with the Saour Mountains, and crossing the Tcherny- 
Irtych [Irtysh].3° 


The new boundary in this section would be demarcated in a protocol in 1883. 


In the face of subsequent claims in Chinese sources that the loss of territory 
China thereby suffered indicated the unjust character of the Treaty of Ili, it has 
also been argued that this treaty marked a significant accomplishment, even a 
“victory,” on China’s part, because, by persuading Russia even partly to abandon 
the territories which it effectively controlled in the Ili valley, China, for the first 
time, “had been able to force a European power into retreat.”37 Further, it has been 
maintained that “the territory which China appeared to have conceded,” not only 


33 Id. 

34 Prescott et al, supra note 17, at 10. 

35 See the text accompanying notes 23-6, supra. 
36 Prescott, supra note 31, at 72. 


37 Paine, supra note 26, at 163. 
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by the Treaty of Ili, but also through the Protocol of Tarbagatai earlier, “had been 
held only tenuously in the past, and had on some occasions slipped beyond 
Chinese control.”’38 


The Treaty of Ili provided for border commissions to be appointed by the 
sides to undertake work towards the delimitation and demarcation of the bound- 
ary (Article 9). The commissions were set up within a year following the sign- 
ing of the treaty. The subsequent work produced by the commissioners would 
yield to five demarcation protocols between the Russian and Chinese govern- 
ments on the boundary in Central Asia from the Altai to the Pamirs.*° 


The first protocol,*° signed on October 16, 1882, described the boundary in 
the Ili valley, from the Kara pass (Kara Davan) in the Alatau range to the Naryn 
Nalga (Narin Khali) canyon, presently the southernmost section in the Kazakh- 
Chinese border and a small northern strip in the Kyrgyz-Chinese border. The pro- 
tocol which followed shortly,4! on November 25, 1882, carried the boundary 
further south from the Naryn Nalga to the Bedel pass (Pereval Bedel’) in the Tien 
Shan, presently part of the Kyrgyz-Chinese border. The next two protocols delin- 
eated the boundary in the north, in what is today the Kazakh-Chinese border. One, 
signed on July 31, 1883, described the section of the boundary between the Altai 
and Saur ranges.*2 The other, signed on September 21, 1883, advanced the bound- 
ary southward from the Saur to the Kara pass.” 


The final protocol to the Treaty of Ili, the Protocol of Novyi Margelan,“4 
came on May 22, 1884. This protocol delimited and marked the boundary from 
the Bedel pass in the Tien Shan south-westward to the Uz Bel Pass (Pereval Uch- 
bel’) in the Pamirs, presently forming sections in the Kyrgyz-Chinese and Tajik- 
Chinese borders. The Uz Bel pass, also known as the Kizil-Jik pass, at 38°40' 
north and 73°50' east, was indicated, in no unclear terms, in Article 3 of the pro- 
tocol, as “the final point of the common border between Russia and China.” The 
article then went on to state that from the Uz Bel pass “the Russian border 
diverges to the South-West and the Chinese border goes to the South.”4> The com- 
missioners were of the opinion, in other words, that a triangular area from the Uz 
Bel pass contiguous with China to the east, and Afghanistan to the south, separated 


38 Prescott, supra note 9, at 65. 

39 Id. at 64—5. See also Prescott et al, supra note 17, at 10; Tzou, supra note 17, at 49. 

40 See, for the text, Protocol of Gulimtu, reproduced in Prescott, supra note 9, at 73-4. 
41 Protocol of Kashgar, reproduced, id. at 74-6. 

42 Protocol of Sary-Ulan-Chibar, reproduced, id. at 76-8. 


43 Protocol of Tarbagatai [Chuguchak], not to be confused with the protocol of the same 
title signed in 1864, reproduced, id. at 78-81. 


44 Reproduced, id. at 81-3. 
45 Id. at 82-3. 
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the borders of Russia and China. This buffer area was of uncertain title. 
Meanwhile, on the definition of the Chinese boundary southward from the Uz Bel 
no details were provided, for this obviously fell out of the ambit of the commis- 
sioners’ work, which was on the Sino-Russian common boundary. That the bound- 
ary in this section of China’s border was assumed to be a more or less straight line 
extending southward from the Uz Bel, however, seems to be tolerably clear. 


Two subsequent developments in the 1890s would nevertheless present a sig- 
nificant alteration in this area, and the border between Russia and China would 
advance further south from the Uz Bel to a trijunction of the territories of Russia, 
China, and Afghanistan. This section in the Sino-Russian boundary is presently 
part of the Tajik-Chinese border. 


In the first of these developments, in 1892, Russia sent troops and occupied 
in the Pamirs, not only the triangular area, of hitherto uncertain title, lying 
between the Russian and Chinese territories, but also an area of about 20,000 km2 
to the east of the straight line from the Uz Bel, indicated in the 1884 protocol as 
the Chinese boundary.*¢ The latter area, designated, if implicitly, as Chinese ter- 
ritory by the commissioners in the 1884 protocol, forms the entire western por- 
tion of the Sarykol range in the Pamirs. It appears that Russia, successor to the 
former Kokand Khanate in the region, laid a historical claim to this territory as 
the pastures of the local tribes now subject to the Russian rule. The Chinese, in 
response, sought to preempt the Russian claim by indicating the terms of the 1884 
protocol. The sides would subsequently agree, through an exchange of notes in 
1894, to retain the de facto situation which had emerged after the Russian occu- 
pation of the area, pending a final settlement to the mutual satisfaction of the par- 
ties.47 That the understanding between the sides along these lines was only an 
interim arrangement was made clear by China by means of a reservation attached 
to the agreement proposed in the exchange of notes. The reservation stated: 


In adopting the above-mentioned measure, the Chinese government does not 
at all mean to abandon the rights China possesses over the territories of the 
Pamirs which are situated beyond the possessions occupied by the Chinese 
troops at present. It considers that it should maintain the rights based on the 
1884 protocol until a satisfactory understanding is reached.*8 


The second development, with equally significant consequences for the Sino- 
Russian boundary in the Pamirs, was an agreement between the Russian and 


46 See Paine, supra note 26, at 273; Tzou, supra note 17, at 50. 


47 Id.; Paine, supra note 26, at 272, 282. See also George Ginsburgs, “Recent History of the 
Territorial Question in Central Asia,” Central Asia Monitor 3/21 (1992). 


48 Quoted in the “Document of the Ministry of Foreign Affairs of the People’s Republic of 
China: Refutation of the Soviet Government’s Statement of June 13, 1969,” 12 Peking Review 
41/14 (Oct. 10, 1969). 
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British governments, in 1895, for the section of the Russian-Afghan boundary 
extending from Lake Zorkul eastward to the intersection of the Russian, Afghan, 
and Chinese territories.49 Lake Zorkul forms the point roughly at the southern end 
of the straight line from the Uz Bel pass, as assumed in the Sino-Russian proto- 
col of 1884. That is to say, the section of the Russian-Afghan boundary to the east 
of Lake Zorkul, the subject of the boundary agreement between Russia and 
Britain in 1895, constituted the entire southern border of the territory in the 
Pamirs disputed between Russia and China. The Anglo-Russian agreement thus 
amounted to the recognition by Britain of the de jure Russian sovereignty over the 
disputed area. When the Russian and British sides had begun negotiating for the 
agreement in mid-1893, the British government had tried, throughout the follow- 
ing two years that eventually led to the signing of the agreement, to persuade 
China to become involved in the process.5° China, reportedly “well informed of 
developments as soon as they occurred,”>! had nevertheless refused to participate. 
The fact that China had thus simply looked on, without the least indication of 
protest, or even interest in the issue, might well be construed as an early sign of 
China acquiescing to the Russian sovereignty over the disputed area in the Pamirs. 
This apparent inertia that characterized the position of China in 1895 would prove 
to be in stark contrast with the strong Chinese response in 1981, when the USSR, 
successor to Russia, and Afghanistan, would sign a relatively minor demarcation 
protocol involving the same boundary. 


Territorial issues between Russia and China, concerning in particular the long 
eastern frontier of the common border, would outlive Russia and become a per- 
manent feature of the relations between its successor, the USSR, and China. That 
the discontent by China over its common border with the USSR extended also to 
sections in Central Asia, however, would remain little known until the 1960s. Still, 
paradoxically, the first ever Sino-Soviet border incident, as Ginsburgs and Pinkele 
have pointed out, would involve a section in the border shared by the two states 
in Central Asia.52 Reportedly, in 1960, over 100 nomadic cattleherders from China 
crossed the border into the USSR near the Buz-Aigyr pass in the Tien Shan, and 
subsequently refused to return. The trespassers later admitted, according to the 
Soviet sources, that they had violated the border upon instructions from authori- 
ties in China, who ostensibly questioned the ownership of the small border area 
to the north of the Buz-Aigyr pass, presently part of the territory of Kyrgyzstan. 
This incident, which was not made public at the time, led nevertheless to an 
exchange of notes between the USSR and the People’s Republic of China (PRC). 
The Chinese Foreign Ministry argued in this exchange, first, that certain sections 
in the common border were “not established,” and, second, that those sections that 


49 See supra note 11. 
50 Prescott, supra note 9, at 138. 
51 Id, at 140. 


52 George Ginsburgs and Carl F. Pinkele, The Sino-Soviet Territorial Dispute, 1949-64 
12—6 (New York: Praeger, 1978). 
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were, had not been “inspected by the Chinese and Soviet sides after the creation 
of the PRC.” 


A far more resolute enunciation of unease on the part of China, this time con- 
cerning the territorial status of the Pamirs region along the common border, came 
during the polemical exchange between China and the USSR following the much 
publicized bloody events in the highly unresolved eastern frontier, in 1969, when 
a sudden outburst of armed confrontation between the sides on the island of 
Damanskui (Chenpao/Zhenbao) on the Ussuri resulted in the killing of dozens of 
soldiers on both sides.54 China had remained inexplicably silent, since 1894, on 
the disputed area in the Pamirs, the subject of the exchange of notes between 
China and Russia in 1894. The area had been recognized as Russian territory in 
a subsequent border agreement between Russia and Britain, to which event China, 
once again, had been enigmatically indifferent. In a statement in May 1969, how- 
ever, China broke its long silence, decisively abandoning what had since appeared 
to be its acquiescence in the status quo. The statement designated the area to the 
south-east of the Uz Bel pass in the Pamirs, some 20,000 km2, as Chinese terri- 
tory unduly controlled by the USSR.*® In advancing this position, China relied on 
the border protocol of 1884 between the sides, in which, as discussed above, an 
assumed straight line from the Uz Bel pass had been indicated as the Chinese 
boundary in the Pamirs. The USSR responded to this claim in a statement in June 
1969.56 In its response, the USSR did not attempt to utilize, as a legal argument, 
the prolonged reticence by China to engage in the territorial issue in the Pamirs, 
which might be understood as a presumption of the Chinese acquiescence in the 
title by the USSR over the disputed area. Doubtful, ostensibly, that prescription 
as a mode of territory acquisition, ensuing prima facie acquiescence, would form 
a watertight case, the statement by the USSR chose instead to repudiate the 
Chinese assertion that the 1884 protocol was relevant to the territorial issue in the 
Pamirs. This protocol, the statement argued, “bears no relation whatever to the 
Pamir region, as anyone who takes the trouble to look at this protocol can see for 
himself,’ The statement went on: 


The Russian and Chinese commissioners dealt with the location of the bor- 
der in the region of the Tien Shan Mountains and China’s Kashgar Province, 
in the section from Bedel Pass to Uz-Bel Pass, and upon completion of their 
work they signed the above mentioned May 22, 1884, Protocol. The demar- 
cation in the Pamirs was accomplished by means of an exchange of notes in 


53 Quoted, id. at 13. 


54 Facts on File, 141A1 (1969). On this, see also Thomas W. Robinson, The Sino-Soviet 
Border Dispute: Development, and the March 1969 Clashes (New York: Rand Corporation, 
1970). 


55 12 Peking Review 22/5 (May 30, 1969). 


56 “Statement of the USSR Government,” June 13, 1969, 21 The Current Digest of the 
Soviet Press 24/9 (April—July 1969). 
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1894; at this time, the two sides agreed “not to go beyond the limits of the 
positions they now occupy” in the Pamirs along the Sarikol [Sarykol] Range. 
This line and no other exists up to the present.°’ 


That the 1884 protocol has no bearing on the issue is obviously incorrect. It is 
plainly stated in the said protocol, as indicated above, that from the Uz Bel pass 
“the Russian border diverges to the South-West and the Chinese border goes to 
the South” (Article 3). It should be reasonably clear, therefore, that the Russian 
and Chinese commissioners assumed in 1884 that the territory to the east of a 
straight line from the Uz Bel belonged to China. Further, in arguing for the 
exchange of notes between the sides in 1894 as the sole basis for the legal status 
of the disputed area, the statement by the USSR omitted the fact that China had 
attached a reservation to the agreement established through the exchange of 
notes. As cited earlier,58 this reservation described the agreement as only a tem- 
porary arrangement, pending a permanent resolution of the territorial issue, as 
China would promptly point out in its response to the USSR in a statement in 
October, 1969.59 


The disputed area in the Pamirs became once more the subject of a fiery 
exchange between the two states in June 1981, when the USSR and Afghanistan 
signed (June 16) a demarcation agreement for the section of the common border 
defined in the Anglo-Russian agreement of 1895, namely the southern frontier of 
the territory in the Pamirs claimed by China.® A statement by the Chinese 
Foreign Ministry in July 1981 protested the development, arguing that the agree- 
ment between the USSR and Afghanistan lacked legal basis, for it was “illegal 
and invalid for the Soviet Union unilaterally to sign with a third country a treaty 
of boundary alignment involving the disputed area in the Pamir between China 
and the Soviet Union.’6! The statement cited, once again, the description of the 
Chinese frontier south of the Uz Bel in the Pamirs, as provided in the Sino- 
Russian protocol of 1884, and added: 


In 1892, tsarist Russian imperialism dispatched its troops to the Pamir in vio- 
lation of the above stipulation [in the 1884 protocol] and occupied by force 
of arms more than 20,000 square kilometres of Chinese territory west of the 


57 Id. at 11. 

58 See the text accompanying note 48, supra. 
59 See supra note 48. 

60 See Day, supra note 13, at 268-9. 


61 24 Peking Review 31/7 (1981), quoted in Ginsburgs, supra note 47. The statement made 
it clear that the dispute between China and the USSR in the Pamirs did not extend to the small 
(70-km) Sino-Afghan boundary at the end of the Wakhan salient adjacent to the disputed area. 
China and Afghanistan had concluded an agreement on the common border and defined it on 
November 22, 1963. 
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Sarykol Range. No Chinese Government since then has ever recognized the 
illegal occupation and control of this area by tsarist Russia and the Soviet 
Union.®2 


The statement, it appears, rules out that the Chinese administrations before the 
late 1960s may have implicitly consented to the loss of rights by China over the 
disputed area. In other words, the view advocated in the statement attaches no 
legal consequences to the past acquiescent attitude by China in the face of such 
significant developments involving the disputed territory as the Anglo-Russian 
border treaty of 1895, the very basis of the 1981 Soviet-Afghan agreement, now 
so vehemently protested. The past Chinese acquiescence in the matter seems to 
be evidenced also by the lack of reference in the documents drafted and signed 
with the USSR to the outstanding territorial issue in the Pamirs until as late as 
1950, such as the 30-year treaty of friendship which the USSR and China signed 
in this year.® 


The USSR responded to the assertions by China in a counter statement in 
August 1981, which simply reiterated the Soviet position on the Pamirs as con- 
veyed in 1969, namely (a) that the 1884 protocol, which delimited the common 
border in a section north of the Uz Bel, was not applicable to the Pamirs area, and 
(b) that the present alignment in this area had been effected by the exchange of 
notes between the sides in 1894.6 The Soviet argument, built entirely on the 1894 
agreement, once again failed to consider the Chinese reservation originally 
attached to the agreement. The vicious circle, which, by now, the exchanges 
between the two states tended to turn into, became complete, with China respond- 
ing, in September 1981, to remind the USSR of the reservation by which China 
had qualified the 1894 agreement. The Chinese statement went on to argue that 
the 1884 protocol, which included a definition of the Chinese boundary south of 
the Uz Bel, was “the only valid boundary treaty determining the alignment of the 
Chinese and Soviet frontiers in the Pamirs.”> 


The Issue of “Unequal Treaties” 


The fact that China attached a reservation to the 1894 agreement, preserving 
its territorial claims over the disputed area, does not, as such, make the agreement 
redundant. The most that can be made of the said reservation by China is that the 
area disputed between the sides presently continues to be of uncertain legal sta- 
tus, pending a final settlement between China and the USSR. Yet, in the 
exchanges of both 1969 and 1981, China consistently referred to the disputed area 


62 Id. 
63 Day, supra note 13, at 262. 


64 “USSR Foreign Ministry Statement of August 11, 1981,” cited in Ginsburgs, supra 
note 47. 


65 “The Disputed Area of the Pamirs,” 24 Peking Review 37/21 (Sept. 14, 1981). 
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as “Chinese territory,” in disregard of the terms of the 1894 agreement, arguing 
instead that the 1884 protocol formed the sole document applicable to the dis- 
puted territory. This apparent paradox in the Chinese position had to do with the 
claim, simultaneously advanced by China, that almost all of the contractual oblig- 
ations which it had endured regarding its frontiers with Russia had been simply 
imposed on it. From the early 1960s, China called these treaties “unequal,” mean- 
ing signed under duress. Even the 1884 protocol, which China relied on exclu- 
sively for its claims over the Pamirs, was regarded as unequal. It was still 
recognized as “valid,’68 nevertheless, presumably because the 1894 agreement on 
the Pamirs was even less “equal.” The Treaty of Nerchinsk, of 1689, through 
which Russia had abandoned its claims over the territory in the Amur basin in the 
eastern portion of the common frontier, appeared to be the only border treaty 
which China considered as reflective of its true sovereign will and thus “equal.’”6 


The Communist Party of the Soviet Union addressed these allegations in a 
letter, in November 1963, to the Chinese communists, as follows: 


Statements have recently been made in China concerning the aggressive pol- 
icy of the tsarist government and the unjust treaties imposed upon China. 
Naturally, we will not defend the Russian tsars who permitted arbitrariness 
in laying down the state boundaries with neighbouring countries. We are con- 
vinced that you, too, do not intend to defend the Chinese emperors who by 
force of arms seized not a few territories belonging to others. But while con- 
demning the reactionary actions of the top-strata exploiters who held power 
in Russia and in China at that time, we cannot disregard the fact that histor- 
ically-formed boundaries between states now exist. Any attempt to ignore this 
can become the source of misunderstandings and conflicts. . . .7° 


Subsequently, when the sides began talks in February 1964, it became evi- 
dent that by branding the past boundary treaties with Russia as unequal China did 
not necessarily claim that those treaties were entirely devoid of effect. As a state- 
ment by China explained: “although the old treaties relating to the Sino-Russian 


66 The argument was advanced, for the first time, in an article in Renmin Ribao, in March 
1963. See Day, supra note 13, at 262; Thomas G. Hart, Sino-Soviet Relations: Re-examining the 
Prospects for Normalization 35 (Aldershot: Gower, 1987). 


67 The statement by China, in September 1981, on the Pamirs dispute pronounced: 
“Although the Sino-Russian Kashgar Boundary Treaty (1884) was signed by the Chinese Qing 
Governent under tsarist duress, the treaty remains the only valid boundary treaty determining 
the alignment of the Chinese and Soviet frontiers in the Pamirs.” Supra note 65. 


68 Jd. If the Soviet account of the Buz-Aigyr incident, of 1960, is to be trusted (see the 
text accompanying notes 52-55, supra), China had serious doubts about the validity of the 
1884 protocol also, for the Buz-Aigyr region, presently in Kyrgyzstan, had been delimited 
in this protocol. 


69 Voskressenski, supra note 19, at 374. 


70 Quoted in Ginsburgs and Pinkele, supra note 52, at 80-1. 
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boundary are unequal treaties, the Chinese Government is nevertheless willing to 
respect them and take them as the basis for a reasonable settlement of the Sino- 
Soviet boundary question.””! 


Still, the issue of unequal boundary treaties would become a pivotal theme 
in the Sino-Soviet relations in the following two decades. In the exchange of 
1969, China placed this issue in the center of its position. The Chinese territory 
that had been annexed by Russia through unequal treaties, China declared in May 
1969, amounted to 1,500,000 km2.72 In Central Asia, the Chinese statement 
argued, the frontier of China had originally run along Lake Balqash, a location, 
in what is today Kazakhstan, at a distance of 250 to 500 km from the Chinese 
border. 


Further, China claimed that the unequal character of the existing border 
arrangements between the two states had been recognized by the USSR in the 
Agreement on General Principles for the Settlement of the Questions between the 
Republic of China and the Union of Soviet Socialist Republics, signed in Beving, 
on May 31, 1924.73 Accordingly, in acknowledgment of the aggressive policies 
pursued in the past by the tsarist Russia, at the cost of vast portions of Chinese 
territory, the newly formed USSR, anxious to disassociate from the imperial 
legacy of its predecessor, had agreed in this treaty to cancel the existing border 
arrangements with China and conclude in their place a new and “equal” border 
agreement. 


The 1924 treaty ostensibly supports this view. For Article 3 in the treaty 
clearly stipulates that the parties have agreed to invalidate “all” past agreements 
in force between them and conclude new agreements based on “equality, reci- 
procity and justice.” The treaty provision, formulated in general terms, makes no 
reservations for border agreements. Yet, in Article 7 of the treaty, which specifi- 
cally refers to common borders, the parties appear to provide for a “re-demarca- 
tion” of the shared frontiers,’”4 which, as distinct from a re-definition, signifies a 
mere routine practice to be jointly undertaken by the sides whereby, through work 
on terrain, minor disputes of boundary alignment are to be sorted out. The 1924 
treaty, in short, seems to include two provisions at odds with one another. One 
established principle generally employed in construing international treaties is that 
in the event of conflicting provisions in one and the same treaty, the specific terms 
should be accorded precedence over the general terms. This would translate in the 
present case as the precedence of Article 7, regulating the border issue, over the 
general provision expressed in Article 3, the basis of the Chinese claim that the 


1 Peking Review 19/13 (1964), quoted id. at 116. 
7 Supra note 55. 
73 37 League of Nations Treaty Series 175-91 (1925). 


74 The treaty was signed originally in English. See Ginsburgs and Pinkele, supra note 52, 
at 25-6. | 
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unequal nature of the Sino-Soviet border agreements not only found recognition 
in the 1924 treaty between the sides, but that this treaty also committed the USSR 
to take steps towards remedying the injustice in those treaties.’ 


Notably, China was once more at pains in this statement, in May 1969, that, 
albeit the unequal nature of the Sino-Soviet border treaties and the obligations 
unfulfilled by the USSR, China still respected the existing border treaties. 
Accordingly, China would be willing to take those treaties as the basis for settling 
the outstanding issues pertaining to the common border. Nonetheless, the strong 
emphasis placed by China in its statement on what it alleged to be the unequal 
character of the existing border treaties, and on its “original” frontiers, would 
prove to be strategically unwise, as the USSR would subsequently choose to dwell 
simply on the rhetorical excesses in the Chinese position in this respect, ignoring 
that China did not, in essence, question the validity of the border treaties which 
prevailed between the sides. “Under the far-fetched pretext of eliminating ‘injus- 
tices’ committed in past centuries,” stated the USSR in June 1969, “the Chinese 
government is attempting to substantiate claims to 1,500,000 sq. km. of age-old 
Soviet territory.’’6 China would in turn refuse the charge in its statement of 
October 1969, responding: “The Chinese government has never demanded the 
return of the territory tsarist Russia had annexed by means of the unequal treaties.”7” 


Just as the USSR, which appeared to deliberately argue at cross-purposes in 
these exchanges, Ginsburgs and Pinkele have argued that China, on its part, which 
seemed to pursue realistic ends on the whole, albeit the somewhat distracting 
flourishes in the rhetoric, also put to play its own little stratagem.78 The stratagem 
which China employed, accordingly, was one of irritate and wait. The stress con- 
sistently placed by China on the “unequal” nature of the existing border treaties 
questioned, if implicitly, the entirety of the established boundary with the USSR. 
Yet China simultaneously “took good care not to sound either belligerent or men- 
acing,” acknowledging respect for the existing border arrangements and moder- 
ating its position to what was ostensibly a mere demand for a negotiated 
settlement of the outstanding territorial issues in sections of the common border. 
Ginsburgs and Pinkele remark: 


Its claim properly staked out, Peking could afford to sit back and wait for the 
other party to tire of the game and head for the bargaining table or, if worst 
came to worst, put a modicum of pressure in the right place to hasten the 
conference or, in extremis, heat up the local temperature slightly to convince 


73 For the Soviet view on the scope of the 1924 treaty in this respect, see the “Statement of 
the USSR Government,” supra note 56, at 11; and F. Nikolayev, “How Peking Falsifies History,” 
Int'l Affairs [Moscow] 5/33 (1973). 


76 Supra note 56, at 9. 
71 12 Peking Review 41/3 (Oct. 7, 1969). 
78 Ginsburgs and Pinkele, supra note 52, at 24. 
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the opposite camp of the wisdom of attempting to settle the affair in friendly 
fashion without further delay.” 


China apparently considered that some such settlement between the sides 
would ultimately entail a new and comprehensive border agreement that would 
replace the existing, “unequal” arrangements.®° This, in China’s view, would sig- 
nify, first and foremost, a turning point in the border relations of the two states in 
moral terms. Yet, at the same time, demanding simply a more accurate alignment 
of the respective positions along the border in accordance with the old treaties, 
the new border treaty would not necessarily bring about alterations in the actual 
possessions of the sides in border regions, except for areas not corroborated in 
past frontier agreements, such as the disputed tract in the Pamirs. 


B. BORDER AGREEMENTS BETWEEN THE POST-SOVIET RUSSIA AND CHINA 


Russia and China, two perennial rivals with a long and problematic common 
border, had nonetheless succeeded in their mutual relations in refraining from a 
formally declared state of war. Therefore, when, in 1922, the USSR took over 
from Russia, it inherited not only the border disputes of the predecessor state with 
China, but also a long-standing tradition of dispute settlement between the two 
states through negotiation. The border dialogue between the USSR and China, 
which took start for a brief spell in 1925, re-commenced in 1964, following the 
decline in mutual relations in the early 1960s, and continued, on and off, until the 
very demise of the USSR. The breakthrough in the dispute came ironically in the 
twilight of the latter as a subject of international law. The latest phase of talks, 
underway since 1987, led to an agreement only months before the termination of 
the USSR legally. On May 15, 1991, the Soviet and Chinese Presidents, Gorbachev 
and Zemin, met in the Kremlin, announcing through a joint communiqué that the 
parties had reached an agreement on the long eastern portion of the common bor- 
der.8! On May 16, 1991, the agreement was signed.82 The terms of the agreement 
defined the boundary between the two states in Transbaikalia and in the Maritime 
Kray from the Ussuri to the Sea of Japan. Despite criticisms in the domestic scene 
on both sides,83 which would linger on throughout the following demarcation 


19 Id. 


80 See Li Huichuan, “The Crux of the Sino-Soviet Border Question,” 24 Peking Review 
30/12, 31/13 (1981). 


81 BBC Summaries of World Broadcasting [hereafter SWB] SU/1077 C1/1, 16 May 1991. 
82 Facts on File, 376A3 (1991). 


83 There was opposition in China’s National People’s Congress, claiming that the agreement 
merely validated the terms of the “unequal” treaties imposed on China by the Russian Empire. 
See SWB FE/1328 A2/1, 12 March 1992. Meanwhile, allegedly greatly sold out by the agree- 
ment, the Maritime Kray administration of Russia insisted on its sceptical view of the agree- 
ment and went as far as requesting Russia’s Constitutional Court to review the validity of the 
agreement signed without consultation with the local administration. See SWB SU/1800 B/4, 
Sept. 17, 1993. 
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process particularly on the Russian side,*4 neither of the two governments had dif- 
ficulty persuading their respective parliaments to ratify the treaty. The parties 
completed the ratification processes in February 1992, and the treaty became 
effective the following month.® 


The terms of the treaty resolved conclusively the differences between the two 
states on the eastern frontier of the common border (from outer Mongolia to 
North Korea) almost in its entirety.8¢ In defining the border, the parties essentially 
followed the terms of the previous agreements on the shared boundaries. Where 
those agreements appeared to be vague, conflicting interpretations were resolved 
on the basis of mutual compromise. Finally, the new agreement defined, for the 
first time, the status of islands in boundary rivers, the bulk of which had been 
omitted in previous agreements.87 


The 1991 agreement left out, as undefined, only small patches of the com- 
mon boundary, over which no mutually acceptable solutions had been reached in 
the negotiations. These are small sections along the river Amur, in the regions of 
Bol’shoi Ussurtiskii and Khabarovsk, forming a total area of about 350 km2, and 
the area of Bol’shoi island on the river Argun, 58 km2.88 The parties agreed to 
retain the status quo on these undefined sections, which has in turn enabled 
Russia to continue with the exercise of jurisdiction in these areas,® pending a 
final settlement through the ongoing process of dialogue, to which a commitment 
was expressed in the agreement.% 


Next, the parties formed a joint demarcation commission in 1992, which 
started the field work towards the implementation of the agreement.?! As the 


84 See SWB FE/2230, Feb. 17, 1995; SWB FE/2306, May 6, 1995; SWB FE/2499, Dec. 28, 
1995; SWB SU/2581, Apr. 5, 1996; SWB SU/2595, Apr. 24, 1996; Foreign Broadcasting 
Information Service, latterly online as World News Connection [hereafter FBJS] SOV-97-205, 
206, 216, 219, July 24, 1997. See, for the response by Genrikh Kireyev, the chairman of the 
Russian delegation in the joint Russian-Chinese Demarcation Commission, Kireyev, supra note 
22, at 100-1. 


85 SWB SU/1305 C1/1, Feb. 13, 1992; SWB FE/1328 A2/1, Mar. 12, 1992. 


86 See, for a review of the agreement, Eric Hyer, “The Sino-Russian Boundary Settlement,” 
4 Boundary and Security Bull. 2/90 (1996). 


87 For a description of the principles observed in reaching the agreement and a concise 
account of its terms, see Kireyev, supra note 22, at 100-9. 


88 SWB SU/1305 Cl/1, Feb. 13, 1992; SWB SU/1367 A3/1, Apr. 22, 1992. See also Kireyev, 
supra note 22, at 105-6. 


89 Small border incidents disputing the status quo nevertheless persisted. See e.g. SWB 
SU/1970 B/S 16 and FE/1970 G/1 1, Apr. 11, 1994. 


90 Kireyev, supra note 22, at 106. 


91 SWB FE/A2/1, May 2, 1992; SWB SU/1412, July 2, 1992. See also Kireyev, supra note 
22, at 102. 
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demarcation work continued, the commission was assigned also with the task of 
preparing a draft instrument which would define the small western section (about 
55 km) of the common border in the Altai, where the Russian and Chinese fron- 
tiers meet those of Mongolia and Kazakhstan. The work of the commission in this 
regard would subsequently result, on September 3, 1994, in the signing of a bor- 
der treaty between Russia and China for this region as well.9? The treaty entered 
into force on October 17, 1995.93 In the meantime, significant for the demarca- 
tion work in progress on the Sino-Russian boundary, discussions between 
Mongolia, Russia and China were being held on the delimitation of the converg- 
ing points of these states’ borders both in the east and in the west. A preliminary 
agreement between the three states was signed on January 27, 1994,%4 followed 
by negotiations on a map in October of the same year.® In turn, the parties were 
able to reach a conclusive agreement on the intersections of their frontiers on June 
24, 1996.% 


Meanwhile, the demarcation of the Sino-Russian boundary continued. “By 
November 1997,” notes Genrikh Kireyev, the chairman of the Russian delegation 
in the joint border commission, “all the fundamental questions pertaining to 
marking the eastern portion of the Russian-Chinese boundary were resolved.”97 
At their meeting in Moscow, in November 1998, the heads of the two states 
announced the end of the centuries’ old border dispute between Russia and China. 
A joint statement explained that, for the first time in the history of relations 
between the two states, both the eastern and western sections of the common bor- 
der had been clearly demarcated.98 The sides continue the talks on the small unde- 
fined sections on the frontier rivers Amur and Argun. 


C. BORDER AGREEMENTS BETWEEN THE NEWLY INDEPENDENT 
CENTRAL ASIAN STATES AND CHINA 


The newly emerged Central Asian states received from China unequivocal 
support in attaining legal personality. China was among the first to extend recog- 
nition to Central Asian states. Further, in the process leading to the membership 
of these states in the UN, China contributed strong positive influence. Central 
Asian states have since been successful to advance the relations with China, 


92 SWB SU/2092 B/5 and FE/2092, Sept. 3, 1994. Russia ratified this treaty on July 15, 
1995. See Kireyev, supra note 22, at 101. 


93 SWB FE/2440, Oct. 17, 1995. 

94 SWB SU/1908 B/6, Jan. 27, 1994. 

95 SWB FE/2137, Oct. 23, 1994. 

96 SWB SU/2648, June 24, 1996. 

97 Kireyev, supra note 22, at 108. 

98 Keesing’s Record of World Events [hereafter Keesing 5], 42613 (1998). 
99 SWB SU/4098 B/9, Mar. 19, 2001. 
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notably unhindered by Russia, to the level of trade, political and military cooper- 
ation, concluding mutually satisfactory inter-governmental agreements. 


A particularly momentous development in the relations of Central Asian 
states with China, with significant bearing on the settlement of the outstanding 
border issues, has been the dialogue on confidence building along the common 
frontiers. China, the contiguous Central Asian states, and Russia, started talks on 
border security in 1992. The ongoing dialogue culminated, in Shanghai, on April 
26, 1996, in the signing of an Agreement on Confidence Building in the Border 
Areas.!°0 Under the terms of the agreement the parties designated a 100-km zone 
along each side of the approximately 6,700-km long former Sino-Soviet border 
and provided for this zone a detailed regime of confidence-building measures. !®! 
The agreement emphasized the respect for the principle of non-aggression in the 
relations among the parties, limited in the designated zone the scope and number 
of military exercises, and precluded altogether military exercises that could be 
perceived as a threat directed at another state party. The parties would exchange 
information on, and mutually coordinate, the stationing and functioning of the 
military personnel and equipment in the zone, have observers in the military exer- 
cises conducted by other parties, and pursue joint operations involving border 
security. The agreement also included the commitment by the parties towards 
future negotiations for a gradual reduction of armed forces in the zone. Cor- 
respondingly, the Shanghai Agreement was followed by an Agreement on the 
Reduction of Arms in the Border Areas, signed between the parties in Moscow, 
on April 24, 1997.102 Hailed by Russia as an “unprecedented event” and a gen- 
uine alternative to the security alignment based on military build-up, one that is 
allegedly represented by NATO, the Moscow Agreement materialized the aim 
declared in the Shanghai Agreement towards reducing military presence in the 
zone. The agreement limited the categories of weapons that could be deployed by 
the parties in the area and specified maximum levels for the military personnel 
and equipment along the frontier.!°3 The “Shanghai Five,” as the five states par- 
ties to the Shanghai Agreement—China, Russia, Kazakhstan, Kyrgyzstan, and 
Tajikistan—became known, would expand in June 2001 to include also 
Uzbekistan, transforming in turn into the Shanghai Cooperation Organization.!%4 


100 SWB SU/2598, Apr. 26, 1996; FBIS-CHI-96-084, Apr. 27, 1996; Facts on File, 295E1 
(1996). 


101 See, for a description of the provisions stipulated in the agreement, /B/S-CHI-96-084, 
Apr. 27, 1996; SWB SU/2598, Apr. 26, 1996. 


102, FBIS-SOV-97-079, Apr. 24, 1997; Facts on File, 364G2, A3 (1997). 
103 See, for the details of the agreement, FBIS-SOV-97-079, Apr. 24, 1997. 


104 BBC Monitoring Online [hereafter BBC Mon] FS1, June 14-15, 2001. Uzbekistan had 
been an observer in the Shanghai Forum since the Dushanbe summit of July 2000. See FBIS- 
CHI-2000-0706, July 6, 2000. 
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The dialogue on confidence building in the border areas considerably facil- 
itated the efforts to resolve the outstanding boundary issues between China and 
the adjoining Central Asian states. The status of the boundaries which Central 
Asian states share with China from the Altai in the north to the Pamirs in the 
south, measuring about 3,000 km in total, had become the subject of high-level 
inter-governmental discussions between the sides shortly after the dissolution of 
the USSR. On February 28, 1992, China and Kazakhstan had issued a joint state- 
ment, specifying a set of principles as a framework for negotiations towards the 
settlement of issues involving the Sino-Kazakh boundary.!° These principles had 
been confirmed, on May 6, 1992, in a joint statement by Kyrgyzstan and China 
for the settlement of issues in the Sino-Kyrgyz section of the former Sino-Soviet 
frontier.!% The following year, on March 11, 1993, a Sino-Tajik joint statement 
on the settlement of the boundary questions between these two states reiterated 
the same set of principles, again, as premises for negotiations.!°7 The principles, 
separately endorsed by all three Central Asian states in the settlement of border 
disputes with China, remarkably included the commitment of the parties to the 
results obtained in border discussions between China and the ex-USSR in the pre- 
ceding era.!°8 That is, the process of settlement would continue between China 
and the three newly independent Central Asian states from where it had been left 
off prior to the dissolution of the former Soviet Union. Further, according to the 
agreed set of principles, negotiations would proceed, once resumed, in observance 
of the rules of international law and on the basis of equality towards a fair, rea- 
sonable and mutually satisfactory settlement.!0 


The Shanghai Five started talks on border issues in 1993, simultaneously pur- 
sued with negotiations on confidence building in the frontier areas. A working 
committee formed by delegations from the five states was assigned with the task 
of negotiating towards draft agreements on the outstanding territorial issues 
between the parties. The committee held its first meeting on April 15, 1993, in 
Beijing.'!° Reportedly, the common border between Central Asian states and 
China included 19 disputed areas, which added up to a borderland territory of 
about 34,000 km2.!!! The areas in dispute along Kazakhstan-China border, 11 in 


105 SWB FE/1318 A2/2, Mar. 2, 1992. 


1066 Guangcheng Xing, “Security Issues in China’s Relations with Central Asian States,” in 
Y. Zhang and R. Azizian (eds), Ethnic Challenges beyond Borders: Chinese and Russian 
Perspectives of the Central Asian Conundrum 208 (London: Macmillan, 1998). 


107 Jd. 


108 As the Union republics adjacent to China, the three former Soviet republics, Kazakhstan, 
Kyrgyzstan, and Tajikistan, had been represented in the Soviet delegation which negotiated 
boundaries with China in the era immediately before the dissolution of the USSR. 


109 SWB FE/1318 A2/2, Mar. 2, 1992. 
110 SWB FE/1666 A1/S, Apr. 15, 1993. 
111 Chen Kun Fu, Geopolitika Kazakhstana 292 (Almaty: Zheti Zhargy, 1999). 
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total, made 2,235 km2. Kyrgyzstan’s border with China had five such areas,!!? 
amounting together to a territory of 3,728 km2. Tajikistan appeared to have the 
greatest share of territory contested by China in Central Asia, a total of 28,430 
km? in 3 distinct border areas. 


Kazakhstan-China Border 


The border between Kazakhstan and China, an approximately 1,700-km long 
section of the former USSR boundary in Central Asia, appeared from the begin- 
ning of the talks to be relatively problem-free, with China clearly announcing in 
November 1993 that it had no claims on the Kazakh territory.!!3 Before long, on 
April 26, 1994, in Almaty, the two states were able to reach an agreement which 
generally defined the common border.!!4 Meanwhile, the joint mapping efforts 
carried out by the working committee of the five states resulted, in January 1996, 
in maps of the common borders mutually endorsed by the parties.!!5 


In July 1996, the Presidents of China and Kazakhstan met in Almaty and 
issued a joint statement, agreeing to start the joint work towards the delimitation 
of the common border along the lines indicated in the agreement signed in April 
1994,116 A meeting of the delegations representing the parties, in August 1996, pro- 
duced a mutually agreed set of “working regulations” for the work on terrain about 
to start.!!7 A joint border commission subsequently formed by the two states held 
its first meeting in Almaty the following November.!!8 And an agreement drafted 
by the commission was signed between the parties on September 24, 1997.!!9 The 
agreement delimited an 11-km long section of the common border between China 
and Kazakhstan near Mount Khan Tengri in the Tien Shan. The convergence of the 
territories of the two states, and that of Kyrgyzstan, at the Khan Tengri, would in 
turn be defined through a tripartite agreement, signed in August 1999,120 


As the talks between the delegations of China and Kazakhstan over the unde- 
fined sections of the shared frontiers continued, a statement, in May 1998, by the 


112, A report in 1994 put the figure at six. See SWB FE/2048 G/2, July 12, 1994. 
113. SWB SU/1845 G/1, Nov. 10, 1993. 

SWB SU/1984 G/1, Apr. 26, 1994; SWB FE/1985 G/1, Apr. 30, 1994. 

115 SWB SU/2508 and FE/2508, Jan. 12, 1996. 

16 FBIS-CHI-96-131, July 5, 1996; SWB FE/2658, July 5, 1996. 

117 SWB SU/2684, Aug. 5, 1996. 

18 SWB SU/2781, Nov. 26, 1996. 

119 FBIS-CHI-97-267, Sept. 24, 1997; Keesing’s, 41818 (1997) 


120 Central Asia Monitor 5/32 (1999), citing a report by RFE/RL; SWB SU/3846 G/3, May 
22, 2000. The agreement, ratified by Kazakhstan’s parliament in May 2000, faced considerable 
resistance in Kazakhstan over the concessions allegedly made to China with respect to the Khan 
Tengri, a symbol of the ancient Turkic faith. 
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Foreign Minister of Kazakhstan explained that the disputed territory presently 
under discussion with China involved only “two so-called pouches,” in East 
Kazakhstan and Almaty regions, forming a total area of 938 km2 along the com- 
mon border.!2! It was pointed out in the statement that the so-called historical 
claims attributed to China over areas extending into Kazakhstan “as far as the 
Lake Balkhash” had not been an issue.!2 The question over the two disputed 
areas would be subsequently resolved in an overall border agreement between the 
sides on July 4, 1998.!23 The agreement, the details of which are yet to be made 
public, appeared to include a conclusive delimitation of the entire boundary 
between China and Kazakhstan. The two disputed sections in East Kazakhstan 
and Almaty regions, according to a later statement of the Foreign Ministry of 
Kazakhstan, had amounted in total to a territory of 944 km2.!?4 One of the dis- 
puted sections was an area of 629 km? in the valley of Chogan-Obo, and the other, 
315 km, the area of the Bay-Murza passes. Of the total disputed territory in these 
two sections, Kazakhstan and China acquired 56.9 percent (about 537 km2) and 
43.1 percent (407 km2), respectively. The settlement effected in the agreement 
meant a departure from the former Sino-Soviet boundary in favor of China by a 
total area of about 187 km2.!25 The Kazakhstani President Nursultan Nazarbayev 
stated at the signing of the treaty that the border issues with China were now 
“finally and irreversibly” resolved.!26 The Chinese President Jiang Zemin agreed 
with his counterpart, referring to the treaty between the two states as “an exam- 
ple for the rest of the world.”!27 


The treaty was ratified by the Chinese parliament in November 1998 and by 
the Kazakhstani parliament and senate in February and March, 1999, respec- 
tively.!28 The implementation of the terms of the treaty was in turn assigned to a 
jointly formed demarcation commission. The field work involving a 1,400-km 
strip of the common border was complete already by mid-July 1999,!29 and in 
November 1999, meeting in Beijing, Nazarbayev and Zemin declared that the 
demarcation work for the entirety of the common border had been finalized.!3° 
The documents reflecting the completed field work became ready for collation in 


121 SWB SU/3232 G/2, May 21, 1998. See also FBIS-CHI-98-183, July 2, 1998. 
122 Id. 


1233 SWB SU/3272 G/4, July 7, 1998; FBIS-CHI-98-185, July 4, 1998; FBJS-CHI-98-187, 
July 6, 1998; Facts on File, 529G3 (1998). 


124 SWB SU/3452 G/2, Feb. 6, 1999. See also Fu, supra note 111, at 292-3. 
125 SWB SU/3452 G/2, Feb. 6, 1999. 

126 SWB SU/3272 G/4, July 7, 1999. 

127 Id., G/5. 

128 SWB SU/3452 G/2, Feb. 6, 1999; SWB SU/3481 G/2, Mar. 12, 1999. 

129 SWB SU/3591 G/2, July 20, 1999. 
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January 2000.!3! Over 4,000 sets of protocols defining 688 border signs along the 
common border, with corresponding topographical maps, were reported to be 
included in the documents. The two governments have scheduled to inspect the 
documents and prepare the final legal instruments, put in Chinese, Kazakh, and 
Russian, by the beginning of the year 2002.!32 The instruments, describing the 
common border with finality, will then receive the formal approval of the Chinese 
and Kazakh governments. 


Kyrgyzstan-China Border 


The dialogue on the disputed boundaries between the CIS states of Russia, 
Kazakhstan, Kyrgyzstan and Tajikistan on one side, and China on the other, 
achieved rapid progress also on the Kyrgyzstan-China border. An agreement 
between China and Kyrgyzstan over the status of most of the disputed sections 
was signed on July 4, 1996.!33 Ostensibly, the sides were able to define and 
delimit in this agreement the approximately 1,000-km long common border 
almost in its entirety, leaving undefined only one section. A joint declaration of 
friendship by the Chinese and Kyrgyz Presidents on the day before, July 3, 1996, 
had committed parties to the principles of non-aggression and non-interference 
in mutual relations. !34 


The increasingly friendly relations subsequently developed between the two 
states led to the opening of new border posts along the shared border.!>5 In a joint 
statement of the Chinese and Kyrgyz Presidents on April 28, 1998, the parties 
agreed to start negotiating towards the marking of the common border along the 
border agreement of July 1996.!36 The statement also emphasized the continuing 
Chinese respect and support for the independence, sovereignty and territorial 
integrity of Kyrgyzstan. This was followed by a demarcation agreement between 
the parties signed on October 28, 1998.137 


Finally, the two states signed a supplementary border agreement on August 
26, 1999, resolving differences over the previously undefined section of the com- 
mon border.!38 According to the Chinese President Jiang Zemin, who signed the 
agreement with his Kyrgyz counterpart, Askar Akayev, the agreement “marks the 
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136 FBIS-CHI-98-118, Apr. 28, 1998; SWB FE/3215 G/6—7, May 1, 1998. 
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complete settlement of the alignment of the over 1,000-km border line between 
the two countries.” !39 Akayev, who described the occasion as a “truly history-mak- 
ing day,” ending “one of the most sensitive issues” in the relations of the two 
states,'!40 would nonetheless come under intense criticism in Kyrgyzstan’s parlia- 
ment as the details of the deal, ostensibly kept “secret,” would become known in 
May 2001.!4! Reportedly, the agreement conceded to China 90,000 ha of land 
near the Uzengi-Kuush rift at the junction of the Ysyk-K6l and Naryn districts in 
north-eastern Kyrgyzstan, in exchange for a small tract of territory around the 
Khan Tengri peak. The government defended the deal arguing that the area trans- 
ferred to China formed only about 30 percent of a tract of the frontier territory 
which had remained disputed in the former Sino-Soviet relations.!42 Accordingly, 
the initial Chinese position on the disputed area, totaling close to 3,000 km2, had 
laid claim to as much as 96 percent of it. Unconvinced, the deputies in the 
Kyrgyz parliament would vote, in June 2001, to shelve the accord.!43 The present 
status of the small frontier area in question appears consequently to be once 
more uncertain. 


The two governments are currently engaged in the work on terrain towards 
the implementation of the 1996 agreement.!44 By June 2001, the sides delimited 
about 900 km of the approximately 1,000-km long border.!45 The work for the 
entirety of the boundary between the two states, excepting presumably the minor 
disputed strip, is expected to be completed in the year 2003.!46 


Tajikistan-China Border 


In contrast with the speedy Kazakh and Kyrgyz settlements with China, the five- 
state border talks have, to this day, produced little progress on the territorial dispute 
between Tajikistan and China involving the Pamirs region at the southernmost end 
of the former Sino-Soviet frontier. The issue, certainly the thorniest inherited by a 
Central Asian state from the ex-USSR, remains outstanding, notwithstanding the 
commitment of the parties as early as in 1993 to a negotiated settlement. 


The apparent stalemate is partly due to the long and bloody civil war which 
Tajikistan suffered shortly after its independence and which lasted until 1997.!47 
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Yet, a quick resolution of the issue may have been hindered also by the excep- 
tional nature of the Chinese claim over the disputed are in the Pamirs, the eastern 
part of the Gorno-Badakhshan region in Tajikistan, forming a total area of about 
20,000 km2. As indicated earlier,!48 the Chinese position in this particular area 
goes clearly beyond what may be termed the purely “moral” concerns which this 
state appeared to have until recently about the Kazakh and Kyrgyz sections of its 
frontiers in Central Asia. In other words, the failure of the five-state talks to pro- 
duce a settlement of the border dispute between China and Tajikistan may signify 
the arduous nature of the task in settling the dispute between these two states as 
well as the lack of full involvement on the part of a greatly troubled Tajik gov- 
ernment. A correspondent, who in February 1994 covered the five-state border 
discussions for a Russian radio station, described a possible settlement of the ter- 
ritorial dispute between Tajikistan and China as “no easier than climbing the 
Pamir mountains.” !49 | 


On the other hand, however, wary of a possible link up between the Muslim 
revival in Tajikistan and the resurgence among the Muslims in its own Xinjiang 
across the border, China has come to allow a conspicuous slackening in its his- 
torical claims over the Tajik territory in the Pamirs. A joint statement of the 
Presidents of the two states in September 1996, in Beijing, referred to the ter- 
ritorial question between the sides as “left over from history,” an apparent indi- 
cation of somewhat declining interest by China in the matter, and renewed the 
earlier pledge of a settlement through the ongoing process of talks.!5° The two 
states, partners in the Shanghai confidence-building process, motivated for 
China greatly by concerns over the situation in Xinjiang, have furthered rela- 
tions on a bilateral level in the spheres of military, agreeing to cooperate par- 
ticularly against cross-border insurgency and drugs trafficking,'5! and of trade, 
notably deciding in February 1997 to create a special trade zone in Tajikistan’s 
eastern Murghab district,!52 the very area which is the subject of the historical 
Chinese claims. 7 


The civil war in Tajikistan ended on June 27, 1997, when a peace accord was 
signed between the warring parties.!53 In October of the same year, delegations of 
the two governments, Tajikistan and China, held border discussions in Beijing, 


(Moscow: Institute of Ethnography and Anthropology, Russian Academy of Science, 1997); 
Olivier Roy, The Civil War in Tajikistan: Causes and Implications (Washington: United States 
Institute of Peace, 1993). 
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See the text accompanying notes 44-51 and 55-65, supra. 
149 SWB FE/1928 G/1, Feb. 19, 1994. 

150 FBIS-CHI-96-185, Sept. 20, 1996. 

SWB FE/2724, Sept. 20, 1994. 

152) SWB SU/2848, Feb. 18, 1997. 

133 Facts on File, 501G2 (1997). 
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with reportedly significant steps towards a settlement.'54 Notwithstanding the 
slow pace, the parties continued with the talks. In June 1999, delegations of the 
two governments met in Dushanbe and, as China agreed to give Tajikistan 
(US)$1.2 million in humanitarian aid, a draft agreement delimiting the common 
boundary was also discussed.!55 This was soon followed by a border agreement 
signed by the Presidents of the two states in Dalian, north-east China, on August 
13, 1999.156 The agreement defined the border between the two states in the 
northern Sarykol range, to the immediate north of the disputed area in the 
Pamirs.!57 The section in the common border described in 14 border points was 
indicated in a map attached to the treaty (Article 2). On the undefined section in 
the south, from the fourteenth border point at the Uz Bell pass to the intersection 
of the Chinese, Tajik and Afghan territories, on the other hand, the sides agreed 
to continue negotiations on the basis of the existing agreements, generally recog- 
nized norms of international law, principles of rationality and justice, and in a 
spirit of equality, mutual understanding and compromise (Articles 1, 3). The 
agreement was ratified by the parliament of Tajikistan in December 1999.!58 A 
subsequent agreement on the tripoint of the borders of Tajikistan, China, and 
Kyrgyzstan, to the north of the Sarykol, would be signed in July 2000.'°9 In a joint 
statement issued in Dushanbe the day before the signing of the agreement, the 
presidents of China and Tajikistan agreed to expedite the negotiating process on 
the undefined section of the shared frontiers in the Pamirs, and decided to retain 
the status quo in the disputed area until a final settlement.!© The persistence of 
the Chinese territorial claim in the continuing negotiations has been confirmed 
by both Tajikistan’s government and Chinese sources.!6! The present extent of the 
claim, however, is unclear. 


D. BORDER ISSUES AMONG CENTRAL ASIAN STATES AND WITH RUSSIA 


The newly emerged states successors to the ex-USSR have recognized the for- 
mer administrative boundaries of the predecessor state as new inter-state frontiers.!6 


154 SWB SU/3065 G/3, Nov. 1, 1997; FBIS-CHI-97-303, Oct. 30, 1997. 
155 SWB FE/3556 G/3, June 9, 1999; Central Asia Monitor 4/36 (1999). 
156 FBIS-CHI-1999-0813, Aug. 13, 1999; SWB SU/3614 G/4, Aug. 16, 1999. 


157 Agreement between the Republic of Tajikistan and the People’s Republic of China on 
Tajik-Chinese State Border (in Russian), Dalian, Aug. 13, 1999, on file with the author. 


158 SWB SU/3717 G/3, Dec. 14, 1999. 


159 FBIS-CHI-2000-0704, July 4, 2000. China ratified the agreement in April 2001, F-BIS- 
CHI-2001-0428, Apr. 28, 2001. 


160 FBIS-CHI-2000-0704, July 4, 2000. 


161 SWB SU/3614 G/4, Aug. 16, 1999; FBJS-CHI-2000-0706, July 6, 2000 (statement by the 
director of the Shanghai Research Center on International Issues). 


162 The Baltic republics, which refused to be successors to the ex-USSR, rejected also to rec- 
ognize its former administrative divisions as the present international frontiers. This is a strong 
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The boundaries of the former federated republics (Soviet Socialist Republic, SSR) 
in Soviet Central Asia were drawn, as often indicated, according to the security 
and economic objectives of the center of the Union. Consequently, the ethnic, lin- 
guistic and historical factors were largely ignored in delineating the territories of 
the republics. Despite the greatly arbitrary character of the boundaries for the peo- 
ple who populated the region, however, the fact remains that the boundaries 
thereby established were treated throughout the life of the Union as “particularly 
inviolable.”!©3 Turkmenistan and Uzbekistan were established as SSRs in 1924. 
Tajikistan, formerly an autonomous republic in Uzbekistan, became a SSR in 
1929. Kazakhstan and Kyrgyzstan, previously forming together an autonomous 
republic within the RSFSR, became separate SSRs in 1936. The boundaries of the 
Union members in this formative stage are essentially the frontiers of the newly 
independent states in Central Asia today. 


Uti Possidetis 


The conversion of the former administrative divisions into post-independence 
borders in the ex-Soviet political space appears to be in keeping with the inter- 
national law principle known as uti possidetis.'%4 The principle, as originally 
understood, provided for an automatic transformation of the old administrative 
lines into international frontiers only for former colonial units. In the absence of 
post-independence border agreements by the newly decolonized states, accord- 
ingly, the former administrative boundaries remained sacrosanct. As such, the 
principle, emerged first in Latin America,!© has been confirmed also by the prac- 
tice of the International Court of Justice as a “general principle,” in turn applied 
in Africa.!6° When, in the early 1990s, post-colonial multi-ethnic edifices such as 
the Socialist Federal Republic of Yugoslavia (SFRY) and the USSR began to fall 
apart, analogies were inevitably made with the colonial context. Correspondingly, 
there have been suggestions that the scope of the principle of uti possidetis be 


case particularly with Estonia and Latvia, the two Baltic republics which lost territories after 
their forcible incorporation in the Union in 1940. Paradoxically enough, Lithuania, which prof- 
ited from the Union in terms of territory, has also refused to have anything to do with the dis- 
solved Union. | 


163 Lee Schwartz, “The Political Geography of Soviet Central Asia: Integrating the Central 
Asian Frontier,’ in R.A. Lewis (ed), Geographic Perspectives on Soviet Central Asia 42 
(London: Routledge, 1992). 


164 See, generally, Charles Cheney Hyde, I International Law Chiefly as Interpreted and 
Applied by the United States 498-510 (Boston: Little, Brown and Co., 1945). 


165 See Columbia-Venezuela Arbitral Award, 1 Reports of Int'l Arbitral Awards 223, 228 
(1922). 


166 Frontier Dispute (Burkina Faso v. Mali), [CJ Reports 554, 565 (1986). Respect among 
the decolonized African states for “the frontiers existing on their achievement of independence” 
had already been sanctioned in a resolution of the Organization of the African Unity in 1964. 
See OAU Doc. AHG/Res. 16(1), July 21, 1964, in Ian Brownlie (ed), Basic Documents on 
African Affairs 360, 361 (Oxford: Clarendon, 1971). 
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extended to cover also these post-colonial federal breakups.!*’ As a principle of 
simple “economy,” promoting peace and order, albeit imperfect, in the face of the 
possibly costlier alternatives of confusion and disorder which the unilateral search 
for justice is deemed to entail,!®8 the principle in this broadened sense has found 
growing support.!©? Although the issue is likely to remain uncertain under cus- 
tomary international law for some time yet, the fact that the states successors to 
the ex-USSR have opted for it in defining the new international frontiers is per- 
haps a strong evidence for an emerging customary norm in this respect. Another 
evidence perhaps just as strong is the disorder and bloodshed which ensued fol- 
lowing the defiance of the principle of uti possidetis as applicable in a former fed- 
eral context by some of the units of the ex-SFRY.!7° 


The principle of uti possidetis is, as Steven Ratner has put it, “a default rule 
of international law,”!”! functioning only in the absence of post-independence 
arrangements mutually endorsed between the newly emerged states. Whereas the 
states successors to the ex-USSR have further sanctioned the old administrative 
divisions as international boundaries between them in a number of agreements 
concluded within the Commonwealth of Independent States (CIS). The states 
members in the Organization, all 12 of the successor states,!72 have endorsed the 
inviolability of the existing borders among them in the Minsk Agreement, the 
agreement which legally dissolved the ex-USSR, in the Almaty Declaration, and 
in the CIS Charter. In the Minsk Agreement of December 8, 1991, concluded 
originally between the three Slavic members of the ex-USSR, the parties 
“acknowledge and respect each other’s territorial integrity and the inviolability of 
existing borders within the Commonwealth” (Article 5).!”3 The obligation is reit- 
erated verbatim in the Almaty Declaration signed by the CIS members on 
December 21, 1991, when eight more of the successor states, including Central 


167 This view was held in 1992 by the European Community Arbitration Commission on 
Yugoslavia. See 31 Int'l Legal Materials Opinion No. 3, 1500 (1992). 


168 Jn the Frontier Dispute case, supra note 166, the International Court of Justice described 
the principle as one “to prevent the independence and stability of new states being endangered 
by fratricidal struggles provoked by the challenging of frontiers following the withdrawal of the 
administering power.” 


169 See, e.g., Rein Mullerson, “The Continuity and Succession of States, by Reference to the 
Former USSR and Yugoslavia,” 42 Int'l & Comp. L.Q. 473, 485-7 (1993). For a contrary view, 
see Steven R. Ratner, “Drawing a Better Line: Uti Possidetis and the Borders of New States,” 
90 Am. J. Int’l L. 590-624 (1996) (“the extension of uti possidetis to modern breakups leads to 
genuine injustices and instability by leaving significant populations both unsatisfied with their 
status in new states and uncertain of political participation there,” id. at 591). 


170 The only former administrative border of the ex-SFRY that has remained unchallenged 
is the one between Slovenia and Croatia. 


171 Ratner, supra note 169, at 591. 
172 Georgia, not among the original signatories, acceded to the agreements in 1993. 


173 UN Doc. A/46/771, Dec. 13, 1991, reproduced in 31 Int'l Legal Materials 143, 144 (1992). 
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Asian states, acceded to the Minsk Agreement.!”4 Finally, the CIS Charter of June 
22, 1993, designates the existing borders inviolable (Article 3) and, notably, puts 
the states members under obligation to refrain from acts which would aggravate 
latent disputes (Article 17).!75 Central Asian states have reinforced the mutual 
respect between them for the existing state borders also through a number of mul- 
tilateral and bilateral accords of friendship.!76 


Delimitation and Demarcation Issues 


Correspondingly, steps have been taken to set forth and detail the frontiers 
on terrain. Kazakhstan and Russia agreed on a joint delimitation of the shared 
boundary, over 7,000 km in length, in September 1997,!”7 and signed a formal 
agreement to the effect on October 12, 1998.!78 The first round of talks between 
the sides on border delineation was held in the late August 1999, addressing pro- 
cedural matters.!79 Subsequently, the joint delimitation work started at the west- 
ern end of the common frontier, formed by Russia’s Astrakhan and Kazakhstan’s 
Atyrau provinces, north of the Caspian Sea. The sides are known to have differ- 
ences over a number of Caspian islands in this section of the frontier, claimed by 
Kazakhstan through contiguity and by Russia on the basis of the ex-Soviet admin- 
istrative division in the area.!8° The talks, which continued into the year 2000,!3! 
produced at the fourth round held in Uralsk, in July, agreement on the description 
of a 300-km strip of the shared border in the Astrakhan-Atyrau section.!82 The 
agreement, recorded in a number of mutually approved documents, presumably 
excluded the status of frontier islands in the Caspian.'83 The sides discussed, at 
the sixth round of talks in Astana in December 2000, the section between the 
Orenburg region of Russia and West Kazakhstan.!84 By the end of the year, the 


174 UN Doc. A/47/60, Dec. 30, 1991, reproduced in 31 Jnt’l Legal Materials 148 (1992). 


175 Reproduced in 34 Int'l Legal Materials 1279, 1283, 1287 (1995). The original signato- 
ries of the Charter excluded Azerbaijan, Georgia (not a member of the CIS then), Moldova, 
Turkmenistan, and the Ukraine, which would accede to it in 1993-4. 


176 E.g., the agreement between Kazakhstan, Kyrgyzstan and Uzbekistan on January 10, 
1997, and the agreement between Kazakhstan and Uzbekistan on October 31, 1998. See, respec- 
tively, Central Asia Monitor 2/3 (1997), quoting OMRI Daily Digest; SWB SU/3547 G/1, May 
29, 1999. 


177 FBIS-SOV-97-272, Sept. 29, 1997. 
178 SWB SU/3357 B/13, Oct. 14, 1998. 
179 SWB SU/3629 G/2, Sept. 2, 1999. 


180 See infra the section on the status of the Caspian Sea in Part 4, the text accompanying 
notes 157-8 and 201. 


181 SWB SU/3750 G/2, Jan. 19, 2000. 
182 BBC Mon FSI, July 17, 2000. 


183 According to a statement by the Russian Foreign Ministry, the sides “more or less 
agreed” on the common border in this section. See BBC Mon FS1, July 19, 2000. 
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two states would be reported to have reached agreement on about a quarter of the 
entire line of the common frontiers.!85 And before long, in April 2001, as much 
as 80 percent of the common frontier would be announced to have been delim- 
ited.!86 The two states expect the joint work for the entirety of the shared border 
to be completed by the year 2003.18” 


Kazakhstan formally agreed also with Kyrgyzstan on the delimitation of the 
common frontiers in July 1998.188 By February 2001, the sides were able to 
describe about a third of the common border of over 1,000 km.!89 A statement by 
the Foreign Ministry of Kazakhstan announced the following April that the work 
outstanding between the two states on the frontier delimitation entailed only the 
technical issues, chiefly the producing of maps; the finalized border agreement 
was signed by the heads of the two states in Astana, on December 15, 2001.!9° 


Kazakhstan reached an understanding also with Turkmenistan on the com- 
mon border to the east of the Caspian, measuring about 380 km in length. The 
ethnic Turkmens who overwhelmingly populate the Kazakhstani section of the 
frontier, as well as the status of mineral resources in the area,!9! had been envis- 
aged to form likely handicaps in the way of a conclusive boundary accord 
between the two states. Still, the expedited efforts of the sides, announced in 
March 2001,!%2 would lead to the finalizing of a draft treaty in June.!%3 The agree- 
ment, apparently drawn up through strict adherence to the former administrative 
line between the two states, was signed during the Turkmen President’s visit to 
Kazakhstan on July 5.1% 


By stark contrast, Uzbekistan, the country that forms the Central Asian heart- 
land, has retained a degree of ambiguity on the issue of border delimitation, 
particularly with Kyrgyzstan and Tajikistan, which has been construed as a 


184 BBC Mon FSI, Dec. 29, 2000. 
185 BBC Mon CAU, Dec. 29, 2000. 


186 BBC Mon FSI, Apr. 26, 2001, statement by the chief of Russia’s Federal Border Guard 
Service International Treaty Department. 


187 Id. 

18 RFE/RL Newsline, Part 2, July 20, 1998. 

189 SWB SU/4062 G/2, Feb. 5, 2001. 

19 BBC Mon CAU, Apr. 24, 2001; FBIS-SOV-2001-1215, Dec. 15, 2001. 


191 Statement by Bulat Sultanov at the Kazakh Institute of Strategic Studies, BBC Mon 
CAU, Feb. 23, 2001. 


192 FBIS-SOV-2001-0316, Mar. 16, 2001. 
193. BBC Mon CAU, June 4, 2001. 


194 Eurasianet report, July 9, 2001, at http://www.eurasianet.org; F-B/S-SOV-2001-0706, 
July 6, 2001. 
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conspicuous sign of unease on the Uzbek part with respect to some of the exist- 
ing territorial arrangements. A request by Kyrgyzstan to start jointly delineating 
the common border was turned down by Uzbekistan in October 1998.!9> There 
are indications that these two Central Asian states may have significant differ- 
ences between them centered on what appear to be claims of uti possidetis juris 
and facto, respectively, involving over 140 problem areas along the common fron- 
tiers.!96 According to Kyrgyzstan, the areas, mostly de jure Kyrgyz territory, had 
been leased to Uzbekistan soon after the formation of these former federated units 
and become disputed between the sides already in the 1950s. By this account, a 
joint commission formed by the sides in 1955 determined the disputed areas and 
prepared a draft agreement towards a settlement. Yet the Supreme Councils of the 
two former Soviet republics would refuse to grant approval to the agreement pro- 
posed by the joint commission.!97 


Uzbekistan has also been using certain natural gas technical facilities in the 
territory of Kyrgyzstan, in the Kadamdzhay district in Osh and in the town of 
Mayli Say in Jalal-Abad.!%8 For the use of these facilities Uzbekistan has been 
alleged not to have ever offered any recompense to Kyrgyzstan, nor assumed a 
share in maintenance costs. To rub salt into the wound, Uzbekistan, the sole sup- 
plier of gas to Kyrgyzstan, has occasionally suspended the vital gas flow on 
grounds of delay in the payment of bills, causing considerable privation in 
Kyrgyzstan. Subsequently, suggestions have been made in the Kyrgyz opposition 
circles, openly critical of the government for its submissive posture in the matter, 
to retaliate by cutting off the equally vital water supplies to Uzbekistan. A break- 
through in the dispute between the two states was reportedly achieved in 
December 1999, with Uzbekistan for the first time addressing the issue of fron- 
tier installations through a protocol with Kyrgyzstan. Apparently the parties 
agreed to the setting up of an inter-parliamentary commission with the task of 
arranging a formal lease of the facilities on the Kyrgyz territory to Uzbekistan.!%” 


Meanwhile, unwilling to set forth and particularize the common frontiers on 
a bilateral basis, Uzbekistan began, in October 1999, to unilaterally delineate its 
frontiers with Kyrgyzstan and erect barbed-wire fences in places along the shared 
border in the Ferghana region.2°° This was justified by the alleged inability on 


195 FBIS-SOV-98-301, Oct. 28, 1998. 


196 SWB SU/4095 G/2, Mar. 15, 2001, statement by an Uzbek specialist; BBC Mon FS2, 
Feb. 16, 2001. 


197 Statement by the head of the regional department of the International Directorate of the 
Kyrgyz Prime Minister’s Office, on December 3, 1999, KABAR, Kyrgyz National News Agency, 
Dec. 3, 1999, http://kabar.gov.kg; Uzbekistan Weekly News, Dec. 11, 1999, http://www.assa- 
lom.com/users/fcn/news/12_11_99.htm. 


198 FBIS-SOV-98-027, Feb. 27, 1998, statement of a Kyrgyz parliamentary deputy. 
199 SWB SU/3721 G/2, Dec. 18, 1999, statement by the chairman of the Kyrgyzgaz (Kyrgyz Gas). 
200 On this, see Nick Megoran, “Bad Neighbors, Bad Fences,” Central Asia Monitor 3/26 (2000). 
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the part of Kyrgyzstan to guard its borders and stop the so-called “terrorist” 
infiltration into Uzbekistan, as claimed by the Uzbek President in a statement in 
October 1999, holding that in violation of international law Kyrgyzstan was 
allowing terrorists from Tajikistan to use the Kyrgyz territory as a base for attacks 
against Uzbekistan.29! 


Kyrgyzstan would eventually succeed in obtaining Uzbekistan’s consent for 
a joint border commission in early 2000, which held its first meeting in Bishkek, 
on February 17, 2000.29? The talks between the sides, which have continued 
against the backdrop of the occasional flaring up of frontier wrangles,2® report- 
edly produced, at the fifth and sixth rounds in February and April 2001, agree- 
ment on an approximately 250-km section, about a quarter of the shared state 
frontiers.2° At the meeting in April, in Bishkek, the sides also announced the final 
stage of a draft agreement on the intersection of the territories of the two states 
with Kazakhstan. This tripartite agreement would in turn be signed by the Pre- 
sidents of the three states at the Shanghai summit of the Shanghai Cooperation 
Organization on June 15, 2001.2 The ongoing talks between Uzbekistan and 
Kyrgyzstan, troubled considerably with tangles and confusion, appear to be 
unlikely to produce early results for an overall settlement of the frontier issues 
between the two states. 


Uzbekistan has relied on the excuse of terrorist infiltration also in unilater- 
ally delineating its boundary with Tajikistan along the latter’s Asht, Zafarobod, 
Isfara, Mascho and Nov districts in the north.2% Proposals by Tajikistan for joint 
delimitation have gone largely unheeded and numerous notes subsequently issued 
by the Tajik government, expressing unease at the Uzbek action, have elicited vir- 
tually no response from Uzbekistan. Tajikistan claims that large tracts of its fron- 
tier territory have been encroached on through the barbed-wire fences, technical 
installations and towers erected by Uzbekistan along the common border.2°7 The 
signs of rapprochement between the two states in June 2000, as evidenced by an 
inter-governmental meeting in Tashkent,2°8 followed by the signing of a treaty of 


201 Narodnoye Slovo, Oct. 19, 1999, quoted by Uzbekistan Weekly News, Oct. 23, 1999, 
http://www.assalom.com/users/fen/news/10_23_99.htm. 


202 SWB SU/3768 G/1, Feb. 19, 2000; KABAR, Kyrgyz National News Agency, Feb. 17, 
2000, http://kabar.gov.kg. 


203 Notably, in January 2001, the local administration of the village of Qora-Tokayn in south- 
ern Batken district of Kyrgyzstan was alleged in an Uzbek paper to have attempted locally to 
allocate frontier land that belonged to Uzbekistan. See BBC Mon CAU, Jan. 16, 2001. 


204 BBC Mon CAU, Feb. 6, 2001; BBC Mon CAU, Apr. 13, 2001. 
205 BBC Mon FSI, June 15, 2001. 

206 SWB SU/3680 G/2, Nov. 1, 1999. 

207 SWB SU/3687 G/1, Nov. 9, 1999. 

208 SWB SU/3856 G/3, June 2, 2000. 
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eternal friendship between the sides a t the summit of the Central Asian Economic 
Union in Dushanbe in the same month, proved somewhat short-lived, follow- 
ing the resumed Islamic insurgence, in August, along the common border, when 
Uzbekistan began to lay mines in the frontier areas, which reportedly killed sev- 
eral Tajik citizens and border guards.2!° Of a meeting by a joint frontier commis- 
sion of the sides subsequently held in Dushanbe, in November 2000,2!! no 
outcome has been made public. 


Uzbekistan has been less resistant, by comparison, to a bilateral description 
of the frontiers it shares with Kazakhstan. To this end, Uzbekistan agreed, in 
November 1999, to set up a border commission to be jointly formed by the par- 
ties to work towards a delimitation agreement.2!2 However, in January 2000, 
before the first meeting of the established inter-governmental commission was 
held, due in March, Uzbekistan began to unilaterally mark its border with 
Kazakhstan along a 60-km strip in the Saryagash district of South Kazakhstan,?!3 
which drew the immediate reaction of Kazakhstan in a note of protest.2!4 The uni- 
lateral demarcation attempt by Uzbekistan ostensibly encroached on 300 km? of 
the Kazakhistani territory. In the ensuing diplomatic exchange on the issue 
between the two governments, Uzbekistan would ultimately admit a “misunder- 
standing,” stipulating the assurance that “no further such action would be 
taken.”2!5 In February, the sides held the first round of talks on the delimitation 
and demarcation of the shared frontiers. According to a statement by the Foreign 
Minister of Kazakhstan evaluating the talks, a boundary agreement between the 
two states inevitably meant “compromise,” a price he hinted Kazakhstan would 
be willing to pay for the consolidation of its border areas with Uzbekistan.?!6 
Subsequent rumors that Uzbekistan continued the unilateral fencing of its terri- 
tory along the border with Kazakhstan, despite the commencement of the dia- 
logue, have been denied by Kazakhistani authorities,?!7 including the President, 
who, referring to the media reports on the alleged border question, stated that “no 
problems at all’ existed between the sides.?!8 


209 June 19, 2000, RFE/RL, as cited in the online Turkistan Newsletter, Vol. 4: 125, June 22, 
2000. 


210 BBC Mon FS1MCU, Sept. 22, 2000. 
211 FBIS-NES-2000-1112, Nov. 12, 2000. 
212 SWB SU/3547 G/1, May 29, 1999. 

213. SWB SU/3750 G/L, Jan. 29, 2000. 
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217 SWB SU/3777 G/1, Mar. 1, 2000. 
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Following several meetings of the joint border commission in 2000, the sides 
were reported in January 2001 to have agreed on some 190-km section of the 
common frontiers, only a fragment of the approximately 2,200-km long bound- 
ary between the two states.2!9 And in February, a protest action staged by the 
inhabitants of the village of Bagys in the Uzbek section along the frontier would 
hint at the uniquely vexed nature of the ongoing process.?2° The villagers, who 
appeared to be not only ethnic Kazakhs but also citizens of Kazakhstan, long 
recipients of social benefits under the South Kazakhstan administration, 
demanded the return of 19,000 ha of land, comprising the village and its environs, 
to Kazakhstan. The land had ostensibly been leased to Uzbekistan in 1956. The 
delegates at a meeting of the joint border commission in Tashkent, held within 
days after the protest, acknowledged the complication, indicating that the delim- 
itation work which had started from the trijunction of the territories of the two 
states with Kyrgyzstan had, as a result, halted five kilometers from the village 
of Bagys.2?! 


As with the bulk of the territorial disputes in Central Asia, expected to strain 
the continuing efforts of frontier delineation, disagreements based on the respec- 
tive claims of uti possidetis juris and uti possidetis facto in the Soviet era appear 
therefore to form the crux of a border settlement between the two states. A num- 
ber of frontier villages, like Bagys, populated exclusively by ethnic Kazakhs, and 
administratively part of Kazakhstan, were apparently leased by Moscow in 1940s 
and 1950s to Tashkent, which continues to de facto administer the areas. The 
Uzbek government is said to have demanded in the immediate post-Soviet era that 
the inhabitants of these villages obtain Uzbek citizenship or face being expelled. 
Uzbeks in Magqta-Aral (Pakhta-Aral) along the common border, presently con- 
trolled by Kazakhstan, experience a similar predicament. In the Soviet era, the 
region changed hands between the two former Soviet republics at least twice.222 


The specific problem raised by the Bagys settlement has been explained by 
the members of the Kazakhstani delegation at the joint frontier commission as a 
topographical mistake allegedly made by the Soviet specialists, who, in a study 
in 1963, marked the administrative division in the area by using an earlier map 
which did not include the village of Bagys.223 Correspondingly, in settling the sta- 
tus of problem areas such as Bagys, the Kazakhstani delegation has signalled a 
disposition based on uti possidetis juris as corroborated by a host of authoritative 
documents, chiefly the resolutions adopted by the Supreme Soviets of Kazakhstan 


219 BBC Mon CAU, Jan. 11, 2001. 
220 SWB SU/4062 G/1, Feb. 5, 2001; BBC Mon CAU, Feb. 2, 2001. 
221 BBC Mon CAU, Feb. 9, 2001. 


222 See “Astana Blames Tashkent for Expansion,” The Times of Central Asia, (Vol. 2, No. 
6/49), Feb. 10, 2000, http://www.times.kg. 


223, BBC Mon CAU, Feb. 9, 2001. 
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and Uzbekistan as former Soviet republics and by the federal Supreme Soviet, 
from the mid-1950s to the early 1970s.224 The precise nature of the Uzbek posi- 
tion advanced in response has not been on record. As the leaders of the two states 
would be subsequently reported to have agreed to a speedy settlement of the 
delimitation problems under negotiation,225 the inter-state frontier commission at 
its meeting in Almaty, in April 2001, would fail to produce a breakthrough on the 
issue of the Bagys settlement. Regardless, the sides signed a border agreement in 
Astana on November 17, 2001, which described over 95 percent of the common 
frontier.226 


Finally, Turkmenistan, long apprehensive of latent Uzbek claims involving 
sections of the over 1,600-km long common boundary, secured an understanding 
with the Uzbek government on border issues in January 1996.22”? The Amu Darya 
route stretching along the entirety of the common border, with intricacies inher- 
ent in the use of the Soviet-era inter-state water facilities, and the presence of eth- 
nic Uzbek settlements scattered across the Turkmen sections of these frontier 
areas, have been expected to add considerable strain to the delimitation efforts of 
the sides by raising contentions based on the respective arguments of uti pos- 
sidetis juris on the one hand and uti possidetis facto on the other. Surprisingly, 
however, the subsequent handling of the border questions between the two states 
has proved to be virtually without friction. The sides signed a trade and economic 
partnership agreement on February 23, 2000, in which Uzbekistan’s use of the 
water facilities on the Amu Darya in the Turkmen territory was also regulated. 
Uzbekistan agreed to pay (US)$11.4 million for the year 2000 for its use of the 
land.228 In the months following the deal, the two states intensified efforts towards 
a draft boundary agreement.229 A delimitation survey and related topographical 
work were jointly carried out by the sides over the summer.”*° In turn, the leaders 
of the two states signed a frontier delimitation agreement in Ashgabat, on 
September 21, 2000.23! The agreement has provided for a joint demarcation com- 
mission to mark on terrain the alignment agreed by the parties in the attached 
documents and maps. 


224 Td. 
225 SWB SU/4099 G/4, Mar. 20, 2001. 


226 BBC Mon CAU, Apr. 26, 2001; FBJS-NES-2001-117, Nov. 17, 2001. In what appeared 
to be a farcical turn of events in December 2001, the inhabitants of the Bagys area attracted 
attention to their ambiguous status under the existing territorial arrangements by declaring an 
independent “Bagys Kazakh Republic.” Report by RFE/RL, Jan. 9, 2002. 


227 Central Asia Monitor 1/1—2 (1996), citing a January 1996 report by OMRI Daily Digest. 


228 “Turkmenistan and Uzbekistan: 2000 Year Commercial and Economic Cooperation 
Agreement,” The Times of Central Asia, (Vol. 2, No. 10/53), Mar. 9, 2000, http://www.times.kg. 


229 BBC Mon FSI, Mar. 31, 2000. 
230 BBC Mon FS2, Aug. 21, 2000. 
231 See, for the text, Neytralnyy Turkmenistan [Ashgabat] 1, Sept. 22, 2000. 
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Territorial claims built on contending positions of uti possidetis juris and 
facto, respectively, is expected to arise also between Kyrgyzstan and Tajikistan 
along the 870-km long common border. The Batken-Isfara section of the fron- 
tier between the two states should prove to be particularly problematic in the 
efforts towards delimitation, where thousands of hectares of disputed land are 
estimated to have to be negotiated by the sides. Also on record in the relations 
between the two states are what appear to be dormant historical claims on the part 
of Tajikistan involving up to 24,000 hectares of Kyrgyz territory.232 The tracts of 
disputed frontier territory between the two states have been variously reported to 
number from 70 to 560,233 a veritable indication, if any, of the perplexing nature 
of the task ahead for the sides. The two governments decided, on January 19, 
2000, to set up a joint frontier commission to negotiate a delimitation agree- 
ment.234 A statement issued on the occasion on behalf of the Kyrgyz President 
appeared notably to play down the complexities of the case, articulating that the 
sides anticipated no “insuperable obstacles” towards a mutually acceptable fron- 
tier accord.235 Of the agreed inter-governmental commission on border delimita- 
tion, no hint of a follow-up has since been registered. 


The frontier issues in the Batken-Isfara region are likely to be further com- 
plicated by the presence of a number of enclaves in the area. Kyrgyzstan, in par- 
ticular, encloses several significant exclaves on its territory to the south of the 
Ferghana valley, controlled by the adjoining states of Uzbekistan and Tajikistan, 
respectively. The larger of the two main Tajik enclaves holds the settlement 
Vorukh, and the two larger of the four main Uzbek enclaves are Sokh and 
Khamzaabad (Shakhimardan). Sokh, with a total area of about 150 km2, is the 
largest exclave in Kyrgyzstan, and has close to 40,000 inhabitants, formed by eth- 
nic Tajiks, in the majority, and ethnic Uzbeks. The enclaves were created in the 
Soviet era, in 1920s and 1930s, with the possible exception of Sokh, which used 
to be a tongue of the Uzbek territory extending into Kyrgyzstan, until probably 
the late 1950s, when, for some reason, the base of the stretch was transferred to 
Kyrgyzstan. The latter country also retains title over several enclave territories 
in Uzbekistan, principally the Barak enclave. 


Enclaves as sui generis entities outside the jurisdiction of the enclosing state 
engender, as such, little enigma under the norms of international law.236 That is, 
mere contiguity on the part of the enclosing state amounts to no basis for a right- 


232 See Eugene Huskey, “Kyrgyzstan: The Politics of Demographic and Economic 
Frustration,” in I. Bremmer and R. Taras (eds), New States, New Politics: Building the Post- 
Soviet Nations 672 (Cambridge: Cambridge University Press, 1997). 


233 BBC Mon CAU, Feb. 6, 2001; SWB SU/4095 G/2, Mar. 15, 2001. 
234 FBIS-SOV-2000-0119, Jan. 19, 2000; SWB SU/3743 G/2, Jan. 21, 2000. 
235 Id. 


236 See James Crawford, The Creation of States in International Law 384 (Oxford: Oxford 
University Press, 1979). 
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ful claim over the enclave territory insulated from its mainland state, which holds 
the title. Succeeded to from the ex-USSR, the predecessor state, through the prin- 
ciple of uti possidetis, confirmed and consolidated subsequently in the treaty law 
between the states concerned, the exclaves in Central Asian states should there- 
fore present no difficulty as to their general status. It is somewhat dubious, how- 
ever, that general international custom and principles on enclaves include clear 
rules on the regulation of transition rights of both the mainland state and the 
enclosing state to and through the enclave territory. In its 1960 decision in the 
case Right of Passage over Indian Territory,?3’ the International Court of Justice 
posed the question in terms of general international law, but found no reason fur- 
ther to probe into it, since in the specific case the states parties, Portugal and 
India, seemed to have a lex specialis, a regional custom applicable to the dispute, 
formed by the past practice between the two states, with precedence over general 
rules. The case involved the Portuguese enclaves Dadra and Nagor-Aveli enclosed 
by India, with the latter government refusing to grant passage between the two 
exclaves, as well as access by Portugal to its enclaves from the Portuguese terri- 
tory Damao on the west coast of the Indian peninsula. In its assessment, the Court 
proceeded to distinguish between two categories of transition rights, passage for 
civilians on the one hand, and the transition of armed forces and their equipment 
on the other. In the former category, the Court found that a right of passage to and 
between the enclaves had been long since recognized in the state practice between 
Portugal and India (and, before India, by the practice of those states which pre- 
ceded it). The state practice also indicated, according to the Court opinion, that 
no such right had prevailed for the passage of armed personnel, arms and ammu- 
nition. The non-civilian passage, correspondingly, depended entirely on the per- 
mission of the enclosing state. 


The question of passage to and through the enclaves in Central Asia was 
raised for the first time in the relations between Uzbekistan and Kyrgyzstan at the 
meeting of an inter-governmental commission in Bishkek, in February 2001.238 
At the meeting, Uzbekistan reportedly solicited from Kyrgyzstan a 20-km long 
tract of Kyrgyz territory in the Batken region to link the Uzbek enclave of Sokh 
to the mainland. According to the Kyrgyz delegation, the Uzbek side intimated 
the suggested land transfer as a prerequisite for further dealings with Kyrgyzstan 
on a number of pressing issues between the two states, including the resumption 
of urgently required gas supplies from Uzbekistan. 


Ostensibly, the question of access to the enclaves arose between the sides 
only shortly before, following the mining of the frontiers of Sokh by Uzbekistan 
in late 2000 and early 2001. The Uzbek action, Kyrgyzstan purported, hindered 
considerably the movement of Kyrgyz nationals traveling through the enclave, and 


237 Case Concerning Right of Passage over Indian Territory (Merits) (Portugal v. India), /C/ 
Reports 6 (1960). 


238 F'BIS-SOV-2001-0216, Feb. 16, 2001; SWB SU/4075 G/3, Feb. 20, 2001. 
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responded via tight measures respecting the passage of Uzbek nationals to Sokh. 
In separate statements in the aftermath of the inter-governmental meeting in 
February 2001, the sides for the first time publicly conceded the problem of 
access to and through the enclaves in the relations between them.”29 According to 
the Kyrgyz President, commenting on the situation, the general norms of inter- 
national law, which should govern the present issue, instructed facilitated trans- 
port access to the enclaves for both sides.240 


Briefly afterwards, on February 26, the sides would be reported to have 
reached an understanding on the issue, revealed through a news conference of the 
Prime Ministers of the two states in Bishkek.24! On the occasion, the Uzbek Prime 
Minister notably pointed out that the settling of the problem of passage to the 
enclaves between the two states was of concern with equal significance also for 
Kyrgyzstan, which had several enclaves on the Uzbek territory. Thus, he stated: 
“We have been trying to solve the issue of the Sokh enclave, and all the other 
enclaves, on mutually beneficial conditions.’242 The Kyrgyz Prime Minister, in his 
turn, explained that the problem would be dealt with in accordance with the gen- 
eral norms of international law and through the respective domestic laws of the 
sides. In regard to the Kyrgyz law, the Prime Minister remarked that the approval 
of the parliament would be required for amending the state frontier,243 a give-away 
on the alleged land swap arrangement agreed between the sides, as would be dis- 
closed in the Kyrgyz media as a “secret” deal and a scandal the following April, 
launching a nation-wide controversy. According to the revelations in the Kyrgyz 
media in April, a memorandum signed between the two governments on February 
26 had re-aligned the positions of the two states in the area of Sokh enclave, join- 
ing the enclave to the mainland, in return for a tract of Uzbek territory to be trans- 
ferred to Kyrgyzstan.2“4 


The Kyrgyz government, under intense criticism in the parliament and in the 
media?45 over the allegations, has since described the information as distorted, 
rejecting that the memorandum of February 26 between the two states ceded ter- 
ritory to Uzbekistan, which, the government has vehemently pointed out, is a pre- 
rogative only of the Kyrgyz parliament. Accordingly, a mere “diplomatic 


239 SWB SU/4077 G/1, Feb. 22, 2001, statement by the Kyrgyz President Askar Akayev; 
FBIS-SOV-2001-0226, Feb. 26, 2001, statement by the Uzbek Prime Minister Otkir Sultanov. 


240 SWB SU/4077 G/1, Feb. 22, 2001. 
241 BBC Mon CAU, Feb. 26, 2001. 
242 Td. 

243 Td. 


244 BBC Mon CAU, Apr. 27, 2001; BBC Mon CAU, Apr. 28, 2001; BBC Mon FS1, May 16, 
2001. 


245 One newspaper used the headline “Sokh Enclave No Longer Exists” (Vecherniy Bishkek, 
Apr. 25, 2001), BBC Mon CAU, Apr. 25, 2001. 
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convention,” the memorandum simply agreed on a future land swap between the 
sides provided that the land offered by Uzbekistan in compensation would be suit- 
able for building a road linking Osh to Batken, regions in Kyrgyzstan presently 
connected through the area requested by Uzbekistan under the land swap deal. 
The Kyrgyz Prime Minister has further indicated that the tract of land subse- 
quently offered by Uzbekistan in exchange, the mountainous Tayan area in Sokh, 
has been found unsuitable for the intended purpose, and that as a result the deal 
has been repudiated by the Kyrgyz government, with due notification promptly 
communicated to Uzbekistan.24 


The Kyrgyz government, having thus disclaimed the deal, has in turn repeat- 
edly called on Uzbekistan to clear the mines in the frontier sections of Sokh, 
which have reportedly caused several blasts injuring people and livestock, and end 
military deployment in the enclave.247 Meanwhile, Uzbekistan has remained 
adamant on the land swap project, declaring readiness to receive suggestions from 
Kyrgyzstan for the land desired in exchange, remarkably at the cost of moving 
Uzbek settlements in the frontier regions between the two states if necessary, as 
the Uzbek President has stated following the April controversy.2*8 


The question of passage to and through enclaves should be expected to arise 
also in the relations between Tajikistan and Kyrgyzstan. The only heavy transport 
road connecting the Lyaylyak region in south-west Kyrgyzstan to the rest of the 
country passes through the Tajik enclave Vorukh. Kyrgyzstan has been com- 
plaining of the blockage efforts of the residents of the enclave, which allegedly 
render the passage inhospitable for Kyrgyz transportation.249 The problem has 
recently been highlighted through increased incidents between the nationals of the 
two states in the area. 


Unobstructed civilian transition to, between, and through the enclaves in 
Central Asia as a right can probably be inferred from general international law; 
transit rights of landlocked states recognized under customary law, for one thing, 
constitute an obvious parallel, as well as from the past practice in the region. The 
past practice, which involved no more than the loose administrative borders 
within a federal structure, namely the ex-USSR, however, should be of little help 
on the right of passage of armed forces and their equipment. The non-civilian 
transition between the mainland territory and the enclave, consequently, may have 
to be left to a negotiated settlement with the enclosing state. 


246 BBC Mon CAU, Apr. 27, 2001. 


247 BBC Mon CAU, Apr. 28, 2001; BBC Mon CAU, Apr. 29, 2001; BBC Mon FSI, May 14, 
2001. 


248 BBC Mon CAU, May 11, 2001, statement by the President of Uzbekistan to Radio 
Liberty. 


249 BBC Mon FS1, May 16, 2001. 
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PART 3 
ETHNO-BORDER ISSUES 


The Union of Soviet Socialist Republics (USSR), a large federal union with 
loose administrative boundaries, dispersed almost over night into smaller inde- 
pendent states with rigid frontiers. Ethnic groups other than those which gave the 
new states their titles became, as a result, walled-in minorities, virtually devoid 
of contact with kinsmen across what only shortly before had been mere admin- 
istrative lines. That, following independence, most of the new states had to engage 
in perfunctory processes of nation building meant in turn that the minorities were 
to be kept somewhat disadvantaged, while the respective titular ethnic groups in 
these states would enjoy a markedly privileged position. 


The principle of national self-determination,! namely the right of a minority 
group to freely determine its own political status, including the right to secede, is 
confined in international law strictly to the colonial context. As such, the princi- 
ple is far from designating a generally or universally applicable right to be 
claimed and experienced by self-defined minority groups. To be sure, some legal 
validity is ostensibly attached to self-determination as a universal principle. The 
little universal compass the principle retains legally, however, is often reduced to 
the democratic requirement for independent states to provide an appropriate mea- 
sure of self-government for minorities, ranging from enhanced political partici- 
pation to autonomy.” Thus, the scope of self-determination outside the colonial 


1 See, on self-determination generally, Hurst Hannum, Autonomy, Sovereignty and Self- 
Determination: The Accommodation of Conflicting Rights (Philadelphia: University of 
Pennsylvania Press, 1996); Antonio Cassese, Self-Determination of Peoples: A Legal 
Reappraisal (Cambridge: Cambridge University Press, 1995); Christian Tomuschat (ed), 
Modern Law of Self-Determination (Dordrecht: Martinus Nijhoff, 1993); Patrick K. Thornberry, 
International Law and the Right of Minorities (Oxford: Clarendon, 1991); James Crawford (ed), 
The Right of Peoples (Oxford: Clarendon, 1988); Michla Pomerance, Se/f-Determination in Law 
and Practice: The New Doctrine in the United Nations (London: Nijhoff, 1982); J.P. Schreuder, 
“Minority-Protection within the Concept of Self-Determination,” 8 Leiden J. Int'l L. 53 (1995); 
Fredric L. Kirgis, “The Degrees of Self-Determination in the United Nations Era,” 88 Am. J. 
Int'l L. 304 (1994); Nathaniel Berman, “Sovereignty in Abeyance: Self-Determination and 
International Law,” 7 Wisconsin Int’l L.J. 51 (1988); Ved P. Nanda, “Self-Determination in 
International Law,” 66 Am. J. Int'l L. 321 (1972); Rupert Emerson, “Self-Determination,” 65 
Am. J. Int’l L. 468 (1971); Ian Brownlie, “An Essay in the History of the Principle of Self- 
Determination,” in C.H. Alexandrowicz (ed), Grotian Society Papers 1968 90 (The Hague: 
Martinus Nijhoff, 1970). 


2 The principle even in this diminished content has been argued not to be sufficiently sup- 
ported in state practice, the most formidable source of international law. See Cassese, supra note 
1, at 104. 
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context appears to be greatly defined by the counteracting principle of the terri- 
torial integrity of the sovereign state, an undisputed, peremptory (jus cogens) 
norm of international law. Consequently, self-determination as a principle 
enshrined in a number of international legal instruments, including the United 
Nations Charter,‘ has been stripped off its once secessionist proclivities, assumed 
to be relevant only to the self-determination of former dependent territories, and 
re-interpreted as mere democratic power sharing within multi-ethnic states, that 
is to say “internal” self-determination, in conformity with established borders. 


Nevertheless, in evaluating the newly formed inter-state frontiers in Central 
Asia, ethnic claims of self-determination may have to be considered along with 
border issues for a number of reasons. First of all, it may be argued that even 
internal self-determination, self-determination understood as no more than a 
working democracy in a multi-ethnic state, may necessitate some fine-tuning in 
the border arrangements of a newly formed state experiencing a transitional 
phase. Steven Ratner, who has advocated this view for new states against the 
assumed inviolability of borders drawn along the principle of uti possidetis, has 
maintained that “under certain circumstances, such as those in the former 
Yugoslavia and parts of the former Soviet Union, an adjustment of the frontier 
may prove necessary for democracy building.”5 In this view, a necessity for bor- 
der review may dictate itself when, in particular, the new state is clearly unable to 
obtain the consent, and hence genuine political participation, of the minority 
group, a prerequisite for a working democracy. According to Ratner, it was pre- 
cisely this exigency that the first League of Nations commission on the Aaland 
Islands question® “acknowledged” in valuing the consent of the people of Aaland 
Islands against the newly independent state of Finland in 1920: “that the rights of 
unwilling participants cannot be readily discounted during the formation of new 
states.”’ It may be further assumed, in support of this view, that, in the transition 
of former federated units to statehood, secessionist claims of self-determination 
raised within these states would simply be challenging the customary principle of 
uti possidetis, rather than the jus cogens norm of the territorial integrity of the 
sovereign state, which, at this stage, would not yet be indisputably established. 


3 Declaration on the Granting of Independence to Colonial Countries and Peoples, UN GA 
Res. 1514 (XV), Dec. 14, 1960; Declaration on Principles of International Law, UN GA Res. 
2625 (XXV), Oct. 24, 1970; the common Article 1 of the UN Covenants on Civil and Political 
Rights and on Economic, Social and Cultural Rights, annexed to GA Res. 2200 (XXI), Dec. 16, 
1966. 


4 Articles 1(2) and 55. 


> Steven R. Ratner, “Drawing a Better Line: Uti Possidetis and the Borders of New States,” 
90 Am. J. Int'l L. 590, 613 (1996). 


6 Report of the International Commission of Jurists Entrusted by the Council of the League 
of Nations with the Task of Giving an Advisory Opinion upon the Legal Aspects of the Aaland 
Islands Question, League of Nations O.J. Spec. Supp. 3, at 10 (1920), cited id. 


7 Id. 
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And self-determination, itself claimed by some to be akin to a norm of jus 
cogens,’ would have to be accorded considerable weight against the mere cus- 
tomary norm of uti possidetis. Further still, since both principles, uti possidetis 
and self determination, are essentially based in the colonial context, in places 
where uti possidetis is deemed to be applicable, as in the setting of the former 
Soviet Union, self-determination in its anti-colonial, secessionist sense may also 
be argued to be relevant. 


This probably needs to be taken into account when evaluating some of the 
much highlighted secessionist claims of self-determination in the ex-Soviet polit- 
ical space. Ethnic Russians in the Transdniestr region of Moldova? and in the 
Crimean Autonomous Republic of the Ukraine,!° ethnic Armenians in the 
Nagorno-Karabakh region (formerly an autonomous oblast) of Azerbaijan!! are 
such cases. Presently, Russia and Armenia, not only bound by a body of treaty law 
on the post-independence territorial status of the former units of the ex-USSR, 
but also, and perhaps more significantly, under multifarious political and eco- 
nomic pressure, have refrained from extending overt support to the separatists. 
The stalemate that has resulted, however, may only prove to be a temporary dead- 
lock created by the interaction of the two relevant principles, self-determination 
and uti possidetis, rather than a final rescinding of the ethnic claims to self- 
determination in favor of the claims by the newly independent states to territory 
on the basis of uti possidetis. 


Ethnic disputes may evolve into border issues among the newly independent 
states of Central Asia also because self-determination of ethnic minorities under- 
stood as democratic power sharing admits, by definition, certain relapses to seces- 
sionism. Notably, where internal self-determination is clearly unattainable, 
separatism may appear to be increasingly justified. While principally indifferent 
to secessionist claims of self-determination outside the colonial context, inter- 
national law is likely to be responsive when ethnic groups are systematically 
denied institutionalized power sharing within a multi-ethnic state. That is, even 
under the mild notion of internal self-determination, it is not entirely inconceiv- 
able for ethnic grievances to transform into border issues. And the likelihood of 
this may be particularly high in Central Asia, for the prolonged poor treatment of 


8 See Lauri Hannikainen, Peremptory Norms (Jus Cogens) of International Law: 
Historical Development, Criteria, Present Status 421—4 (Helsinki: Finnish Lawyers’ Publishing 
Company, 1988). 


9 See Pal Kolsto et al, “The Dniestr Conflict: Between Irredentism and Separatism,” 45 
Europe-Asia Studies 973 (1993); Pal Kolsto and Andrei Malgin, “The Transdnistrian Republic: 
A Case of Politicized Regionalism,” 26 Nationalities Papers 103 (1998). 


10 See Philip Chase, “Conflict in the Crimea: An Examination of Ethnic Conflict under the 
Contemporary Mode of Sovereignty,” 34 Columbia J. Transnat'l L. 219 (1995). 


11 See Svante E. Cornell, “Undeclared War: The Nagorno-Karabakh Conflict Recon- 
sidered,” 20 J. South Asian & Middle Eastern Studies 1 (1997). 
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minorities in the new states of the region seems very much to go with the actively 
pursued goals of creating homogenous nations through frenzied practices of iden- 
tity formation and nation building. 


Finally, ethnic and border issues will almost certainly interweave in Central 
Asia in the event of a possible re-surfacing of dormant irredentist claims among 
the regional states.!2 Some historical, some based on geographical contiguity, and 
some linked with the de facto control of tracts of territory in the Soviet era, poten- 
tial territorial claims by regional states are more than likely to be aligned with eth- 
nic claims. The presence of large ethnic minorities in these states may be 
anticipated, therefore, to play a significant role in any future inter-state territorial 
contention in the region. A possible effect of any such confrontation would be to 
trigger off others and soon create a wide-scale conflict engulfing the entire region. 
Latent ethno-border disputes in Central Asia have often been remarked to be 
capable of producing this effect. 


A. ETHNIC COMPOSITION IN CENTRAL ASIA 


According to the last Soviet census in 1989, indigenous peoples formed 68.9 
percent of the population in Central Asia.!3 The rest was roughly constituted by 
the nonindigene European settlers, chiefly ethnic Slavs and Germans. By 33.6 
percent of the total population, ethnic Uzbeks appeared in the census to be the 
most numerous indigenous ethnic group in Central Asia. Ethnic Kazakhs, fol- 
lowing immediately, amounted to 15.2 percent of the total. Ethnic Tajiks were 8.5 
percent, Turkmens 5.4, and Kyrgyz 5.1. Karakalpakhs, the least populous revealed 
in the census, were 0.8. The census had ignored Pamiris, who have proven note- 
worthy particularly in terms of the internal political structure in the present-day 
Tajikistan, counting this ethnic group with Tajiks. Estimates on the contribution 
by Pamiris to the population of Tajikistan vary from 2 to 4 percent.!4 


The 1989 census indicated that the overwhelming majority of each indige- 
nous group lived in the titular republic.!5 According to the figures, Tajiks and 


12 The existence of latent irredentist claims are hinted at in Article 17 of the CIS Charter. 
See, for the CIS Charter, 34 Int’l Legal Materials 1279 (1995). On this, see also Vladimir 
Kolossov et al, Ethno-Territorial Conflicts and Boundaries in the Former Soviet Union 
(Durham: University of Durham Press, 1992); Nikolai Petrov, Ethnic-Territorial Conflicts in the 
Former USSR and Possibilities for Their Regulation (Washington: Kennan Institute for 
Advanced Russian Studies, 1994); Julian Birch, “Border Disputes and Disputed Borders in the 
Soviet Federal System,” 15 Nationalities Papers 43 (1987). 


13 For this and following figures, see Robert J. Kaiser, “Nations and Homelands in Soviet 
Central Asia,” in R.A. Lewis (ed), Geographic Perspectives on Soviet Central Asia 288-91 
(London: Routledge, 1992). 


14 See Victor Porkhomovsky, “Historical Origins of Interethnic Conflicts in Central Asia 
and Transcaucasia,” in V.V. Naumkin (ed), Central Asia and Transcaucasia: Ethnicity and 
Conflict 8 (Westport: Greenwood Press, 1994); John Anderson, The International Politics of 
Central Asia 177 (Manchester: Manchester University Press, 1997). 


15 Kaiser, supra note 13, at 289-91. 
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Kazakhs residing in parts of Central Asia other than the respective titular 
republics were two great diasporic groups. About 25 percent of all ethnic Tajiks 
in Central Asia lived outside Tajikistan.!© And ethnic Kazakhs beyond the home- 
stead formed about 20 percent of all Kazakhs of Central Asia. About 15 percent 
of ethnic Uzbeks, 12 percent of ethnic Kyrgyz, and 7 percent of ethnic Turkmens 
also resided in Central Asia outside the borders of the respective titular republics. 


Karakalpakhs and Pamiris, two ethnic groups without an independent titu- 
lar state presently, populate the Karakalpakhstan Autonomous Republic of 
Uzbekistan and the Gorno-Badakhshan Autonomous Region (Oblast) of 
Tajikistan, respectively. The 1989 census suggested that about 92 percent of all 
Karakalpakhs in Central Asia resided in Karakalpakhstan. While, on Pamiris, 
ignored in the census, no official figures have been available. It is estimated nev- 
ertheless that Pamiris, who form about 90 percent of the population of Gorno- 
Badakhshan, have no significant Central Asian diaspora.!7 


The last Soviet census also revealed that the titular ethnic groups in Central Asia 
constituted the majority in the respective titular republics.!8 Further, with the excep- 
tion of Kazakhstan, where ethnic Kazakhs formed just below 40 percent of the total, 
in each of the republics the titular ethnic group exceeded the 50 percent threshold. 
Ethnic Uzbeks, including Karakalpakhs, stood for 71.3 percent of the population of 
Uzbekistan. The percentage of ethnic Turkmens in Turkmenistan’s population was 
71.9. Ethnic Tajiks, including Pamiris, amounted to 62.9 percent, and the ethnic 
Kyrgyz made 52.3 percent of the total populations in the respective titular republics. 


As for the nonindigene population in the ethnic composition of Central Asia, 
ethnic Russians!9 appeared to be the most populous.?° Although steadily in 


16 Ethnic Tajiks in Uzbekistan, the greatest diasporic community of Tajiks, were registered, 
until recently, as Uzbeks. Therefore, the actual figure of the ethnic Tajiks outside Tajikistan 
should be much higher. On this, see the text accompanying notes 141-50, infra. 


17 This remark naturally excludes the significant Ismaili communities in states bordering 
Central Asia in the south-east, with which Pamiris are affiliated through common faith. 


18 Kaiser, supra note 13, at 289-91. 


19 Ethnic Russians in Central Asia are sometimes referred to as Russophones or Russian- 
speaking population. Clearly, the speakers of Russian, even with the Russophone indigenes left 
out, would far exceed the figures indicating ethnic Russians in official statistics. In Kazakhstan, 
for instance, Russian-speakers formed the absolute majority of the total population in 1989, as 
indicated by Martha Brill Olcott, who includes in the figure the Slavs and “the largely Russified 
Germans,” while those who designated themselves as ethnic Russian were 37.8 percent, sur- 
passed by the titular ethnic group, Kazakhs, by about 2 percent. See Martha Brill Olcott, 
“Kazakhstan: Pushing for Eurasia,” in I. Bremmer and R. Taras (eds), New States, New Politics: 
Building the Post-Soviet Nations 547 (Cambridge: Cambridge University Press, 1997). 


20 Natsional’nyi sostav naseleniia SSSR (Moscow: Finansy i statistika, 1991), cited in Pal 
Kolsto, “Territorialising Diasporas: The Case of Russians in the Former Soviet Republics,” 28 
Millennium: J. Int’l Studies 607, 617 (1999). See also Kaiser, supra note 13, at 289-91; and 
Oleg Brykin and Vladimir Timofeev, “Russian Expatriates in the CIS,” 44 Int'l Affairs [Moscow] 
128, 128 (1998). 
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decline over the last 30 or so years against the indigenous groups, in 1989 eth- 
nic Russians still formed as much as 37.8 percent of the population of Kazakhstan 
and 21.5 percent of the population of Kyrgyzstan. Ethnic Russians in the remain- 
ing three Central Asian republics were below 10 percent of the total in each (7.6 
to 9.5 percent). The ethnic Russian population of Central Asia amounted to about 
10 million in total.2! By comparison, the ethnic German presence in Central Asia 
was less conspicuous. Ethnic Germans first arrived in the region in the 18th cen- 
tury, forming small settler communities. When the German Autonomous Soviet 
Socialist Republic on the Volga was abolished during World War II, for fear of the 
ethnic German nationals of the USSR collaborating with the Nazis, its inhabitants 
were expelled to Central Asia, mainly to the Kazakh and Kyrgyz republics, and 
sizable German diasporas emerged.” In 1989, ethnic Germans made 5.8 percent 
of the total in Kazakhstan, numbering about 1 million,23 and, with a population of 
just over 100,000, formed 2.4 percent in Kyrgyzstan.”4 


After the dissolution of the USSR, a remarkable amount of the nonindegene 
population left the region. In the five-year period immediately following the inde- 
pendence of the republics, about 3 million ethnic Russians and 700,000 ethnic 
Germans were reported to have left Central Asia.25 In the early 1999, Russia’s 
ambassador to Kazakhstan stated that only in Kazakhstan over 1 million ethnic 
Russians had left for Russia.26 Reports in the media indicated the same year that 
the resulting drop in the population of Kazakhstan had had the effect of consid- 
erably increasing the percentage of ethnic Kazakhs in the republic. Ethnic 
Kazakhs, who made below 40 percent in 1989, now formed over 53 percent of the 
total population in the country.2”7 A census held in February—March 1999 put the 
number of ethnic Russians in Kazakhstan at about 4.5 million, followed by the 
Russophone ethnic Ukrainians close to 550,000, and ethnic Germans just over 


21 Kolsto, supra note 20, at 617. 


22 See Robert J. Kaiser, The Geography of Nationalism in Russia and the USSR 367-9 
(Princeton: Princeton University Press, 1994). 


23 Olcott, supra note 19, at 549. 


44 Eugene Huskey, “Kyrgyzstan: The Politics of Demographic and Economic Frustration,” 
in I. Bremmer and R. Taras (eds), New States, New Politics: Building the Post-Soviet Nations 
659 (Cambridge: Cambridge University Press, 1997). 


25 Anderson, supra note 14, at 151; Central Asia Monitor 5/5 (1996), citing an ITAR-TASS 
report on the ethnic Germans who left Kazakhstan. 


26 Valerii Nikolaenko, “Russia and Kazakhstan,” 45 Int'l Affairs [Moscow] 126 (1999). 


27 Central Asia Monitor 3/31 (1999). The estimate by the National Statistics Agency of 
Kazakhstan in January would put the percentage of ethnic Kazakhs in the republic at 53.4. See 
Foreign Broadcasting Information Service [hereafter FBIS] SOV-2001-0524, May 24, 2001. The 
official figure in 1997 had been 50.6 percent, cited in Annette Bohr, “The Central Asian States 
as Nationalizing Regimes,” in G. Smith et al, Nation-Building in the Post-Soviet Borderlands: 
The Politics of National Identities 153 (Cambridge: Cambridge University Press, 1998). 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 
Via Wikimedia 


Ethno-Border Issues ¢ 67 


350,000.28 Meanwhile, in Kyrgyzstan, the decrease in the ethnic Russian popula- 
tion in the decade following the Soviet era is estimated to be by almost a third, 
reducing the number of ethnic Russians in this country to around 650,000, about 
14 percent of the overall population.?? 


B. PROTECTION OF MINORITIES 


In the Agreement Establishing the Commonwealth of Independent States 
(CIS), signed originally by the three Slavic republics of the ex-USSR on 
December 8, 1991, the parties recognized “equal rights and freedoms” for the 
minorities in their respective domains along “the universally recognized interna- 
tional norms relating to human rights” (Article 2).3° The signatories undertook to 
protect and promote “the distinctive ethnic, cultural, linguistic and religious char- 
acteristics” of minority groups (Article 3). Central Asian republics acceded to this 
agreement on December 21, 1991, in Almaty. The Almaty Declaration, signed on 
the same day by 11 of the former units of the ex-USSR, including Central Asian 
states, reiterated the commitment of the parties to maintain “respect for human 
rights and freedoms including the rights of national minorities.”3! The Declaration 
also referred to “the inalienable right to self-determination,” a principle to be 
repeated by the parties in the CIS Charter of June 22, 1993 (Article 3).%? 


The Charter established at the same time a CIS Commission on Human 
Rights, to be seated in Minsk, as a control organ supervising the human rights 
obligations of the member states (Article 33).33 A Statute for the Commission was 
subsequently approved in September 1993, followed by the adoption, in 1995, of 
a CIS Convention on Human Rights and Fundamental Freedoms, a statement of 
the rights to be protected by the Commission.*4 In the first three years after the 
adoption of the Convention text, however, it appeared that, signed by a number of 
states (in 1998, signed only by two of Central Asian states, Kyrgyzstan and 


28 FBIS-SOV-2001-0524, May 24, 2001. 


29 Keesing’s Record of World Events Online, at http://www.keesings.com, Volume 46, May 
2000/Kyrgyzstan. 


30 31 Int'l Legal Materials 143 (1992), reproduced from UN Doc. A/46/771, Dec. 13, 1991. 
31 31 Int'l Legal Materials 148 (1992), reproduced from UN Doc. A/47/60, Dec. 30, 1991. 
32 34 Int'l Legal Materials 1279 (1995). 

33 Id. at 1293: 


The Commission on Human Rights shall be a consultative body of the Commonwealth 
and shall supervise the observation of obligations on human rights assumed by the mem- 
ber states within the framework of the Commonwealth. 


The Commission shall consist of the representatives of the Commonwealth member 
states and shall function on the basis of the Regulations, approved by the Council of 
Heads of States. 


34 See Brykin and Timofeev, supra note 20, at 130. 
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Tajikistan), the Convention had yet been ratified by Russia alone,5 a fact casting 
growing uncertainty on the future of the mechanism set up for monitoring human 
rights in the CIS states. 


Meanwhile, the rights of ethnic minorities in Central Asian states are pro- 
tected under the terms of a number of United Nations (UN) treaties on human 
rights, to which Central Asian states are parties. The most significant of these 
treaties is the International Convention on the Elimination of All Forms of Racial 
Discrimination, adopted by the UN General Assembly in 1965.36 Central Asian 
states, without exception, have acceded to the treaty.” Any discrimination in the 
territories of states parties “based on race, colour, descent, or national or ethnic 
origin” is within the purview of the Convention (Article 1).28 States parties to the 
Convention are under obligation to “take effective measures to review govern- 
mental, national and local policies” within their respective jurisdictions “and to 
amend, rescind or nullify any laws and regulations which have the effect of cre- 
ating or perpetuating racial discrimination wherever it exists” (Article 2). The 
Convention also establishes a Committee on the Elimination of Racial 
Discrimination, which monitors the implementation of the terms of the Conven- 
tion by states parties.39 


Central Asian states, with the exception of Kazakhstan, are parties also to the 
two comprehensive UN treaties on human rights adopted by the General 


35 Id. 


36 GA Res. 2106 (XX)2, Dec. 21, 1965, opened for signature in 1966. The agreement has 
been in force since 1969. 


37 Dates of accession are as follows: Kazakhstan, Aug. 26, 1998; Kyrgyzstan, Sept. 5, 1997; 
Tajikistan, Jan. 11, 1995; Turkmenistan, Sept. 29, 1994; Uzbekistan, Sept. 28, 1995. Multilateral 
Treaties Deposited with the Secretary General, United Nations, as available on http://www. 
un.org/Depts/Treaty. 


38 See, for the text of the Convention, 660 United Nations Treaty Series [hereafter UNTS] 
195. 


39 States parties submit reports to the Secretary General of the UN, in turn passed on to the 
Committee, every two years and otherwise whenever required by the Committee. The report by 
a state party includes an account of the specific legislative, judicial and administrative measures 
which it has adopted within its jurisdiction towards the effective implementation of the 
Convention. According to the Convention (Article 11), it is possible for a state party to submit 
to the attention of the Committee an alleged violation of the Convention terms by another state 
party. The Committee then investigates the allegation and, if it feels the need, appoints an ad hoc 
conciliation commission to work out an amicable solution to the issue between the parties con- 
cerned and make recommendations towards a lasting settlement. It is also possible, under the 
Convention system, for individuals, or groups of individuals, within states parties, to apply to 
the Committee and allege to be victims of a violation of the Convention by a state party (Article 
14). This procedure, however, may only take effect if the state party, alleged to have violated the 
Convention, has already recognized, through a separate declaration, the competence of the 
Committee to receive individual applications. Presently, none of Central Asian states have 
extended recognition to the competence of the Committee in this respect. 
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Assembly in 1966,4° namely the International Covenant on Civil and Political 
Rights (ICCPR) and the International Covenant on Economic, Social and Cultural 
Rights.4! The common Article 1 of the two conventions guarantees the right of 
peoples to self-determination.42 Combined with Article 27 of the ICCPR, which 
accords persons of “ethnic, religious or linguistic minorities” within states parties 
“the right, in community with the other members of their group, to enjoy their 
own culture, to profess and practice their own religion, or to use their own lan- 
guage,” the common Article 1 of the two Covenants can be inferred to protect the 
right of minority groups to internal self-determination in cultural, religious and 
linguistic matters (hence, notably remaining shy of granting a form of internal 
self-determination in the political sense, e.g. autonomy). Both Covenants set up 
quasi-legal monitoring mechanisms. The four Central Asian states which are par- 
ties to the Covenants have also signed the (First) Optional Protocol to the 
ICCPR,*® which authorizes the control organ established by the ICCPR, the 
Human Rights Committee, to receive and consider applications by individuals 
claiming to be victims of violations of the Convention rights by a state party.*4 


Finally, relevant to the protection of minorities in the Central Asian context 
are the human rights documents of the Organization of Security and Cooperation 
in Europe (OSCE), of which Central Asian states, along with all the rest of the 
former units of the ex-USSR, are participants. A commitment towards adherence 
to the principles of the OSCE is clearly stipulated in the preambles of the two 
founding instruments of the CIS, the Agreement Establishing the Commonwealth 


40 GA Res. 2200—A (XXI), Dec. 16, 1966, both opened for signature in December 1966 
and in force since 1976. 


41 Accession by Central Asian states to both treaties: Kyrgyzstan, Oct. 7, 1994; Tajikistan, 
Jan. 4, 1999; Turkmenistan, May 1, 1997; Uzbekistan, Sept. 28, 1995. Multilateral Treaties 
Deposited with the Secretary General, United Nations, as available on http://www.un.org/Depts/ 
Treaty. 


42 For the texts of the conventions, see 999 UNTS 171 (ICCPR) and 993 UNTS 3. 


43 Adopted by the General Assembly on the same day with the two Covenants, and in force 
since 1976. For the text, see 999 UNTS 171. All four Central Asian states acceded to the 
Protocol, along with the two Covenants, on the same day. 


44 An individual application is admitted by the Human Rights Committee only after the 
individual, who claims to be a victim of a violation, has exhausted all the relevant domestic 
remedies (unless the exhaustion of domestic remedies under the jurisdiction of the specific state 
party is “unreasonably prolonged”). An application that has been admitted is communicated to 
the state party alleged to be violating a Covenant right, which in turn submits to the Committee 
an explanation and, if any, the remedy which it provides to redress the situation. In its evalua- 
tion the Committee takes into consideration both the evidence provided by the individual against 
the state party concerned and the statement which the state party has made to clarify the mat- 
ter. If the Committee finds that the state party has violated a provision of the Covenant, this 
view, with the redress requested, is forwarded to the state party and the individual claiming to 
be a victim. The Committee publishes an account of its activities in this respect in its annual 
reports. 


45 “Conference” on Security and Cooperation in Europe before 1995. 
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of Independent States and the CIS Charter. The OSCE documents concerning 
human rights include sections which detail the assumed European standards on 
the treatment of national minorities. As distinct from the aforementioned UN 
instruments on human rights, however, the OSCE documents do not technically 
qualify as international agreements, thus greatly lacking the capacity to wield a 
sense of strict legal obligation on the participating states towards the observance 
of the standards contained in the documents. In turn, an effective control mech- 
anism monitoring the implementation of the decisions taken by the OSCE organs 
is not the case. The participants acting in disregard of the standards established 
within the Organization only face the deterring effect of the political pressure that 
may be exerted by the co-participants. 


Since the Organization strongly builds on the long assumed link between 
human rights and security in Europe, it is probably only to be expected that 
minority rights, the branch of international human rights law most directly con- 
nected to international security, should receive considerable weight in the docu- 
ments of the OSCE. Thus, respect for the rights of national minorities is declared 
in the Helsinki Final Act of 1975 to be one of the fundamental principles guiding 
the relations between the states participating in the Conference on Security and 
Cooperation in Europe.*6 An elaborate account of the Organization’s standards on 
minority rights is provided in the Copenhagen Document of 1990.47 In addition 
to citing, in some detail, the standard minority rights contained in international 
human rights treaties, namely non-discrimination and cultural, religious and lin- 
guistic rights, the Document proceeds somewhat further, remarkably encouraging 
the participating states to consider granting national minorities self-determination 
also in a territorial, hence political, or quasi-political, sense.48 What appear to be 
the exclusive rights of national minorities based on their respective historical 
abodes, recognized elsewhere by the Organization in its unequivocal condemna- 
tion of settler policies by national administrations “with the aim of changing the 
ethnic composition of areas within their territories,’49 also confirm this stance. 
That self-determination thereby suggested is meant only to be internal, posing no 


46 Principle VII. The text is reproduced in PR. Ghandhi, /nternational Human Rights 
Documents 186-226 (London: Blackstone, 1995). 


47 Section IV, paras. 30 to 40. For the text of the Copenhagen Document, see id. at 252-64. 
48 Id. at 262, para. 35: 


The participating states note the efforts undertaken to protect and create conditions for 
the promotion of the ethnic, cultural, linguistic and religious identity of certain national 
minorities by establishing, as one of the possible means to achieve these aims, appro- 
priate local or autonomous administrations corresponding to the specific historical and 
territorial circumstances of such minorities and in accordance with the policies of the 
State concerned. 


49 Helsinki Document (1992), Section VI, para. 27. For the text of the Document, see id. at 
290-327. 
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threat to the existing frontiers among states, is made clear in the Document with 
due emphasis placed upon the principle of the territorial integrity of states.5° 


The OSCE system sets up an intricate “human dimension mechanism” for 
the effective implementation of the commitments by the participating states in the 
area of human rights.>! An Office for Democratic Institutions and Human Rights, 
based in Warsaw, lends expertise, institutional support and technical assistance to 
this mechanism.*2 Notably, the human dimension also includes a conflict preven- 
tion apparatus involving minority issues. A High Commissioner on National 
Minorities is assigned with the task of alerting the Organization to human rights 
situations relating to the national minority issues in participating states before 
these situations develop into conflicts with consequences for peace and stability 
among participating states.53 The High Commissioner relies on the facilities of 
the Office for Democratic Institutions and Human Rights to monitor minority 
issues, obtains first-hand information from the parties to potential conflicts 
by paying visits to such areas, and consults experts. If the evidence obtained 
indicates the presence of “a prima facie risk of potential conflict,” the High Com- 
missioner issues an “early warning” through the Committee of Senior Officials, 
a co-ordinating organ of the OSCE. 


C. ETHNICITY AND CONFLICT: RUSSIAN MINORITIES 


The efforts to promote human rights in the ex-Soviet political space have 
been pursued almost singly by Russia, wary of the fate of the numerous ethnic 
Russians rendered into minorities within the former units of the dissolved 
Union.*4 That Russian expatriates enclosed in the newly independent states of the 


50 Copenhagen Document, supra note 47, at 263, para. 37: “None of these commitments 
may be interpreted as implying any right to engage in any activity or perform any action in con- 
travention of... the principle of territorial integrity of States.” 


51 The human dimension mechanism, as described in the Vienna (1986) and Moscow 
(1991) Documents, provides for the exchange of information among the participants on human 
rights questions in their territories, and makes it possible for one participating state to request a 
bilateral meeting with another on an issue relating to human rights or to bring a human rights 
situation in a participating state to the attention of other participating states. Further, accord- 
ing to the mechanism, an OSCE mission of experts may be appointed with the task to contribute 
to the resolution of a specific human rights problem in the territory of one of the participating 
states, either by a request of that state or by the Organization upon the request of one or more 
of the other participating states. For the texts of the Vienna and Moscow Documents, see id. at 
226-52, 273-85. 


52 Prague Document (1992), Section III, paras. 6 to 15, see, for the text, id. at 285-90; and 
Helsinki Document (1992), supra note 49, Section IV, paras. 5—6. 


53. Helsinki Document (1992), id., Section II. 


54 On Russian minorities in the former Soviet republics generally, see Jeff Chinn and Robert 
Kaiser, Russians as the New Minority: Ethnicity and Nationalism in Soviet Successor States 
(Boulder: Westview, 1996); Paul Kolstoe, Russians in the Former Soviet Republics (Blooming- 
ton: Indiana University Press, 1995); Kolsto, supra note 20; Andrei Kortunov and Sergei Lounev, 
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ex-USSR might fall prey to the long-suppressed resentment at the Russian-ruled, 
quasi-colonial past suffered by the titular ethnic groups now in control of the new 
states has been a concern shared by many analysts in the West. To this, in Central 
Asia, the indigenous faith, Islam, has also been added as a likely source of con- 
flict between the indigenous and nonindigene ethnic groups.>>° 


The results of a public opinion survey carried out by Nancy Lubin in 1993 
suggest, however, that these fears might be greatly unfounded.> In the first place, 
of the 2000 respondents used in the survey, all members of the respective titular 
ethnic groups in Kazakhstan and Uzbekistan, only 24.5 percent of Kazakhs and 
less than half (46.4 percent) of Uzbeks appeared to identify themselves as 
Muslims. Close to half of those interviewed in both states professed to be non- 
believers.>’? The survey also indicated that the titular ethnic groups in Central Asia, 
those at least in Kazakhstan and Uzbekistan, were far from viewing ethnic 
Russians as a likely fifth column in the midst of indigenous peoples. To the ques- 
tion, put to the respondents, what ethnic people they would rather not have as a 
neighbor, ethnic Kazakhs replied, in a descending order, Tatars (20 percent), 
Koreans (19 percent), Uighurs (17 percent), and Uzbeks (14 percent). Those who 
named Russians fell far behind (a mere 10 percent). In responding to the same 
question, ethnic Uzbeks also cited Russians at the very bottom of the list of unde- 
sirables. Ethnic Uzbeks did not find agreeable as a neighbor Tatars (19.4 percent), 
Koreans (15 percent), Kazakhs (12 percent), Kyrgyz (11 percent), and Tajiks (8 
percent). Russians were named by only 7 percent. To the tricky question, inviting 
the respondents to name the least desirable ethnic group from which they would 
rather not take a son- or daughter-in-law, in the replies of both Kazakhs and 
Uzbeks, Russians topped the list. Then, again, some of the other ethnic groups, 


“Russia and Russians in Central Asia,” in Y. Zhang and R. Azizian (eds), Ethnic Challenges 
beyond Borders: Chinese and Russian Perspectives of the Central Asian Conundrum 93-111 
(London: Macmillan, 1998); Brykin and Timofeev, supra note 20; Aadne Aasland, “Russians 
Outside Russia: The New Russian Diaspora,” in G. Smith (ed), The Nationalities Question in 
the Post-Soviet States 477-98 (London: Longman, 1996). 


55 On Islam in Central Asia, see Jo-Ann Gross (ed), Muslims in Central Asia: Expressions 
of Identity and Change (Durham: Duke University Press, 1992); Sergei P. Poliakov, Everyday 
Islam: Religion and Tradition in Rural Central Asia (Armonk: Sharpe, 1992); Alexander 
Benningsen and Chantal Lemercier-Quelquejay, [slam in the Soviet Union (New York: Praeger, 
1967); Muriel Atkin, The Subtlest Battle: Islam in Soviet Tajikistan (Philadelphia: Foreign Policy 
Research Institute, 1989); Azade-Ayse Rorlich, “Islam and Atheism: Dynamic Tension in Soviet 
Central Asia,” in W. Fierman (ed), Soviet Central Asia: The Failed Transformation 186-218 
(Boulder: Westview, 1992). 


56 Nancy Lubin, “Islam and Ethnic Identity in Central Asia: A View from Below,” in Y. Ro’i 
(ed), Muslim Eurasia: Conflicting Legacies 53-70 (London: Frank Cass, 1995). 


57 Cf. the results of surveys by the United States Information Agency on Islam and ethnic 
identity conducted in Kazakhstan, Kyrgyzstan and Uzbekistan in 1992 and 1993, summarized 
in Richard B. Dobson, “Islam in Central Asia: Findings from National Surveys,” Central Asia 
Monitor 2/17 (1994). 
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remarkably both indigenous and Muslim, appeared to follow Russians fairly 
closely. To the question, ethnic Kazakhs responded Russians by 37 percent, but 
also Uighurs, by 36 percent, and Uzbeks, by 35 percent. Ethnic Uzbek responses 
reflected a similar pattern: Russians (23 percent), but at the same time Kyrgyz (21 
percent) and Kazakhs (20 percent). On the whole, the results of the survey 
seemed to suggest that the titular ethnic groups disliked the other indigenous 
groups in Central Asia rather more than they disliked Russians. Neither Islam as 
a possible source of social cleavage nor an assumed prejudice towards the non- 
indigenes, particularly Russians, appeared to be entirely reliable to account for 
the dynamics of ethnic tension in the region.‘8 


Therefore, much of what has often been construed as ethnic tension in 
Central Asia, in particular the ostensible grievances of Russian minorities, is per- 
haps more accurately attributable to the nation-building efforts carried out in the 
newly independent states of the region on a haphazard basis.>? That is, rather than 
borne out strictly by inter-ethnic, inter-communal perceptions in individual states, 
ethnic problems in Central Asia may be largely traceable to the patriarchal state 
machinery characteristic of the domestic politics of individual states in the region. 
The authoritarian style of government which the newly independent states of 
Central Asia have resorted to in order to achieve rapid identity-formation, and ful- 
fill the apparent security demands in transition to modern nationhood, is hardly 
felicitous with what seems to be the aspirations of these states to the principles of 
democracy and the rule of law. The strong repression of opposition, government- 
controlled media and lack of basic individual rights and freedoms in these states 
are indications of a shockingly poor appreciation of civil society and its institu- 
tions by the respective political powers, almost without discrimination amongst 
sections of civil society and regardless of specific ethnic groups, including the tit- 
ular majorities. 


To be sure, the underrepresentation of minority groups in the power mecha- 
nisms of Central Asian states, clearly reflected in statistical figures, is a strong 
indication of ethnic discrimination. In 1994, ethnic Kazakhs, who at the time 
amounted to only about 45 percent of the total population in Kazakhstan, filled 
60 percent of the seats in the parliament.©° While ethnic Russians, with an approx- 
imately 35 percent share in the population, acquired only 28 percent of the seats. 
In the parliament of Kyrgyzstan, the Zhogorku Kenesh, a similar picture emerged 


58 On purely ethnic intolerance as a gross overstatement in the Central Asian context, see 
Martha Brill Olcott, “Ethnic Violence in Central Asia: Perceptions and Misperceptions,” in R.Z. 
Sagdeev and S. Eisenhower (eds), Central Asia: Conflict, Resolution and Change (Chevy Chase: 
Centre for Post-Soviet Studies, 1995). 


59 On nation building in Central Asia, see Bohr, supra note 27, at 139-64. 


60 See Kolsto, supra note 20, at 621, citing A.B. Galiev et al, Mezhnatsional’nye 
otmosheniia v Kazakhstane. Etnicheskii aspekt kadrovoi politiki (Almaty: Institut razvitiia 
Kazakhstana, 1994) and O demograficheskoi situatsii v 1995 godu (Almaty: Pravitel’stvo 
respubliki Kazakhstan, 1996). 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


74 ¢ Boundary Issues in Central Asia 


in 1995.6! Ethnic Kyrgyz, with a share of only about 60 percent in the total pop- 
ulation, nonetheless received 81 percent of the parliamentary seats. Ethnic 
Russians, who formed about 18 percent of the total population, on the other hand, 
obtained less than 6 percent representation in the parliament. The last parliamen- 
tary elections in Kyrgyzstan, in February 2000, indicated an increase in the eth- 
nic Russian representation by 4 percent. Yet the disproportionate contribution by 
the titular ethnic group remained greatly unaltered (down only by 1 percent).® 
Predictably, appointments to top positions in the administration register even more 
poorly in this respect. In 1994, 74 percent among the staff of the President’s office 
in Kazakhstan were formed by ethnic Kazakhs.® Ethnic Russians, contributing 
over a third of the population, held in 2000 only 8 percent representation in the 
high level administration. 


The figures, clearly marking an underrepresentation of minorities, may serve 
to conceal the real issue in Central Asian states, however, insofar as the titular eth- 
nic groups in these states tend to be perceived in statistical portraits as homoge- 
nous units without problems of representation in power. In truth, the authoritarian 
rule in these states is poised very much to suppress and restrict participation in 
power regardless of ethnic origin, and large sections of the very titular ethnic 
groups in the respective titular states similarly experience pervasive practices of 
exclusion, as illustrated by the treatment of Muslim political groups, consistently 
suppressed in almost all of Central Asian states. The grievances experienced by 
national minorities become more conspicuous in this context only via the added 
suppression of some of the exclusively ethnic rights, namely (a) restrictions on 
minority languages, and (b) attempts at almost systematic eradication of minori- 
ties from the memory of new states, such as the re-writing of the national history 
as that of the titular ethnic group and the removing from public life and space of 
all the traces and symbols of minorities, including the changing of toponyms 
reflective of the multi-ethnic past of these states. These apparently justifiable rec- 
tifications in the post-independence life of a previously semi-colonial unit® have 
in effect functioned gravely to facilitate the prevention of massive minorities from 
full participation in power. 


6! Bohr, supra note 27, at 152. 


62 See, for the figures, BBC Summaries of World Broadcasting [hereafter SWB] SU/3797 
G/1, Mar. 24, 2000. 


63 Kolsto, supra note 20, at 621. 
64 BBC Monitoring Online [hereafter BBC Mon] FS1, Oct. 10, 2000. 
65 Bohr, supra note 27, at 146: 


The replacement of Russian and Soviet toponyms by indigeneous ones has been an 
important way both to recover the past and to graphically symbolise a change in the own- 
ership of the land. A multitude of regions, cities, streets, squares, collective farms—and 
even settlements founded by Russians during their colonisation of the region—have been 
renamed or are scheduled to be renamed. 
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Emboldened by the spirit of the Soviet g/asnost, Central Asian republics had 
passed language laws already in 1989 and 1990, through which the language of 
the titular ethnic group in each republic had been designated as the state lan- 
guage.© The trend was to be forcefully reinforced in the post-independence con- 
stitutions and laws of these states. The growing situation would prove to be 
particularly disquieting for the Russian language, for, quite apart from the great 
number of ethnic Russians in Central Asian republics, Russian had long served 
as the lingua franca in the region, a medium not only of inter-ethnic communi- 
cation, but also of learning and literature even among the masses who formed tit- 
ular ethnic groups. In Kazakhstan, the most solemn case in this respect, not only 
did ethnic Russians form about 38 percent of the entire population in 1989, but 
also, and perhaps more remarkably, 30 to 40 percent among the ranks of ethnic 
Kazakhs, the very titular ethnic group, appeared to have far greater mastery of 
Russian than their native tongue.® Further, at the end of the first full decade fol- 
lowing independence, as many as 20 percent of ethnic Kazakhs have been indi- 
cated to lack the full command of the native language.®§ And in Kyrgyzstan, in 
2000, over 30 percent of the total population ostensibly preferred the use of 
Russian to the Kyrgyz language.®? By contrast, the ethnic Russian knowledge of 
indigenous languages in Central Asia, now serving as official languages, appeared 
to be soberingly poor. Among ethnic Russians in Kazakhstan and Kyrgyzstan in 
1989, less than 1 percent in the former republic and slightly over 1 percent in the 
latter had a knowledge of the newly declared respective official languages in these 
republics.7° 


The obvious impracticability of the language laws in Central Asia was to be 
coupled, in the mid-1990s, with a new Russian policy towards the former Soviet 
republics, effecting in turn some restraint on the part of the regional governments 
in minority politics. According to new Russian policy, which culminated in the 
famous presidential edict issued by Boris Yeltsin in September 1995, indepen- 
dence achieved by the former units of the ex-USSR did not necessarily signify 
that the new states, the member states of the CIS, had a free hand in dealing with 


66 Jd. at 150; Anderson, supra note 14, at 141. 


67 Azamat Sarsembayev, “Imagined Communities: Kazak Nationalism and Kazakification 
in the 1990s,” 18 Central Asian Survey 319, 328 (1999). This, incidentally, has been a phenom- 
enon by no means unique to Kazakhstan in the political space of the ex-Soviet Union. The Slavic 
states of Belarus and the Ukraine have had similar predicaments. In both states, the language of 
the titular ethnic group has been declared as the state language in spite of the fact that those who 
speak the titular language in these states are clearly outnumbered by the speakers of Russian. 


68 FBIS-SOV-2001-0524, May 24, 2001, statement by Kazakhstan’s Culture, Information 
and Public Accord Minister. 


69 BBC Mon FS1, July 10, 2000, Kyrgyz President interviewed. 


70 Bohr, supra note 27, at 150; William Fierman, “Language and Identity in Kazakhstan,” 
31 Communist and Post-Communist Studies 171, 174-5 (1998). 
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national minorities, in particular where the affairs of Russian expatriates in these 
states were concerned.?! 


Consequently, in Kazakhstan and Kyrgyzstan, the two Central Asian states 
with sizable Russian minorities, the language laws were soon suspended.” In 
1994, the implementation of the law in Kyrgyzstan, which had made Kyrgyz the 
language of the state without any mention of minority languages, was postponed 
by a decree of President Akayev until the year 2005, and Russian was introduced 
as an official language in areas where Russian speakers were overwhelming.”3 A 
subsequent proposal to amend the Kyrgyz Constitution and make Russian an offi- 
cial language, if not a state language, namely the language of the government, was 
approved by the Constitutional Court in July 1996, only to fail to receive parlia- 
mentary approval.’4 A similar attempt in June 1997 also failed to receive support 
in the parliament.75 The law conferring official status on Russian would be even- 
tually adopted in the parliament, at the urging of the President increasingly 
emphatic in the matter,” on May 25, 2000.77 The new law recognizes Russian as 


7. Brykin and Timofeev, supra note 20, at 129; Anderson, supra note 14, at 205. 


72 Central Asian states other than Kazakhstan and Kyrgyzstan have relatively small ethnic 
Russian minorities in the total population, albeit the continuing significance of the Russian lan- 
guage as a medium in the public and private spaces of these states, and thus have not faced 
equally strong pressure to provide a privileged status for Russian. Turkmenistan’s language law 
grants Russian the status of “the language of inter-ethnic communication.” Russian is accorded 
this status also in the Constitution of Tajikistan (Article 2). This used to be the case with 
Uzbekistan as well, whose language law prior to the amendment in December 1995 described 
Russian as the language of inter-ethnic communication. Russian has since been stripped of this 
status and the provision in the Constitution of Uzbekistan on language (Article 4) includes no 
mention of Russian. The Constitution of Tajikistan, of Nov. 6, 1994, is available on 
http://www. geocities.com/Paris/9305/constitution.index.html, and Uzbekistan’s Constitution, 
dated Dec. 8, 1992, on http://www.gov.uz/moj/english/Law_of_Uzbekistan.html, both accessed 
Spring 2000. For the Turkmen and Uzbek language laws, see Bohr, supra note 27, at 150-1. 


73 Id, at 151; Anderson, supra note 14, at 153. 


14 Central Asia Monitor 4/9 (1996); Anderson, supra note 14, at 153; Bohr, supra note 27, 
at 151. The Constitution of Kyrgyzstan, of May 5, 1993, provides in its Article 5: 


1. The state language of the Kyrgyz Republic shall be the Kyrgyz language. 


2. The Kyrgyz Republic guarantees the preservation, equal and free development and 
functioning of the Russian language and all the other languages, used by the popu- 
lation of the Republic. 


3. Infringement upon citizens’ rights and freedoms based upon lack of knowledge or 
command of the State language is not allowed. 


As available on http://www.unesco.org/most/Inkyrgyz.htm (accessed Spring 2000). 
13 FBIS-SOV-97-175, June 24, 1997. 


76 BBC Mon FSI, Apr. 25, 2000, statement by President Akayev calling on the deputies to 
consider the issue. 


77 BBC Mon FS], May 25, 2000; Keesing's Record of World Events Online, at http://www. 
keesings.com, Volume 46, May 2000/Kyrgyzstan. 
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an official language alongside Kyrgyz, which continues to enjoy its special status 
as the state language. Likewise, in Kazakhstan, in 1995, the language law desig- 
nating Kazakh as the sole official language was suspended.’8 The revised Kazakh 
Constitution, adopted the same year, stipulated Kazakh as the state language and 
granted Russian an official status along with Kazakh.’”? The new language law, 
adopted in 1997, hints that the status accorded to Russian is only a transitional 
arrangement.®° 


Next, a series of bilateral treaties which Russia was able to secure with 
Central Asian states, with the exception of Uzbekistan, ensured improved legal 
standing for the ethnic Russians in these states.8! Turkmenistan and Tajikistan 
agreed to make it possible for their ethnic Russian nationals to acquire Russian 
nationality, holding dual citizenship.82 The Russian campaign for dual citizenship 
for the effective protection of the rights of ethnic Russians, which, in the mid- 
1990s, dominated Russia’s policy on the Russian expatriates in Central Asia,°3 
greatly succeeded also in Kazakhstan and Kyrgyzstan, both states agreeing to 
simplified dual citizenship acquisition procedures for their ethnic Russian citi- 


78 Anderson, supra note 14, at 153. 
79 The Constitution of Kazakhstan, adopted Aug. 30, 1995, Article 7, reads: 
1. The state language of the Republic of Kazakstan shall be the Kazak language. 


2. In state institutions and local self-administrative bodies, the Russian language shall 
be officially used on equal grounds along with the Kazak language. 


3. The state shall promote conditions for the study and development of the languages 
of the people of Kazakstan. 


As available on http://www.relcom.kz/kzcourt/con.htm (accessed Spring 2000). 
80 Central Asia Monitor 5/5 (1997). See also Bohr, supra note 27, at 151. 


81 Karimov, the Uzbek President, has stated that privileges demanded by Russia for the 
Russian minority in Uzbekistan, such as dual citizenship, would mean risking the allegiance 
expected by a state of its nationals. See FBJS-SOV-93-249, Dec. 30, 1993. Non-recognition of 
foreign citizenship for the citizens of Uzbekistan is stated in Articles 4, 10 and 17 of 
Uzbekistan’s Law on Citizenship, adopted July 2, 1992. Article 10 cites an exception to this rule 
for Uzbeks who, or whose parents, or grandparents, “had been compelled to leave their home- 
land due to the regime which existed then.” Another exception, in Article 17, is for individuals 
of “outstanding merits” or “remarkable achievements.” The text of Uzbekistan’s Law on 
Citizenship is available (Spring 2000) on http://www. gov.uz/moj/english/Law_Citizenship.html. 


82 For the bilateral efforts pursued by Russia to enhance the status of Russian expatriates in 
Central Asia, see Brykin and Timofeev, supra note 20, at 129; Bohr, supra note 27, at 161-2. 


83 See Chris Paniko, “Dual Citizenship in Central Asia,’ Central Asia Monitor 3/18 (1994); 
George Ginsburgs, “The Question of Dual Citizenship in Russia’s Relations with the Successor 
States in Central Asia,” Central Asia Monitor 4/20-5/11 (1994). 


84 On June 4, 2001, Kyrgyzstan’s parliament would approve a constitutional amendment on 
the dual Kyrgyz-Russian citizenship, Central Asia Caucasus Analyst field report, at 
http://www.cacianalyst.org, June 5, 2001, citing RFE/RL. Kyrgyzstan has granted a right to dual 
citizenship, Kyrgyz and German, also to its 20,000-strong ethnic German community, who live 
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zens.§4 Finally, Russia concluded agreements with Kazakhstan, Kyrgyzstan, 
Tajikistan and Turkmenistan by which procuring rights for the citizens of the 
Russian Federation permanently living on the soils of these states.85 Obtained by 
Russia on a reciprocal basis, these rights made Russian citizens similar in legal 
status to the citizens of those Central Asian states. 


The Russian policy on the status of ethnic Russians in Central Asia has nev- 
ertheless dissatisfied the nationalist circles in Russia and groups of ethnic 
Russians in the Central Asian diaspora, particularly those in Kazakhstan.°%6 
Accordingly, designed primarily for the security needs of the Russian Federation, 
with allowances for realpolitik far more than its due, the Russian strategy for 
Central Asia has been less than vocal in matters of ethics and principles involv- 
ing the Russian expatriates, chiefly the right of ethnic Russians in the regional 
states to self-determination, or at least to enhanced participation in power. A dis- 
turbing, yet key issue in this respect, claimed by Russian nationalists to be some- 
what lost on Russia’s relations with Central Asian states, is articulated in a 1994 
article in the influential Moscow-based journal /nternational Affairs as follows: 


In present-day international relations, joining a territory to another state (or 
altering its legal status) is done with due regard to the opinion of its popula- 
tion. Referendums and plebiscites are a long-standing practice. The Russian 
population in areas of compact settlement or areas that historically had 
always belonged to Russia was denied this right.87 


In truth, this right, namely self-determination in its broad political sense, was 
extended to none of the minority groups within the former units of the ex-USSR, 
including Russia, a fact which should rob Russia of the high moral ground in the 
matter. Nevertheless, this embittered, if not entirely consistent, view of the situ- 
ation of Russian minorities, bolstered in Central Asia by the authoritarian use of 
power and ubiquitous ethnic discrimination, is likely to remain as a possible cause 
for future agitation against the existing border arrangements in the region. 


The most explosive state of affairs in this regard seems to be presented by the 
case of the Russian minority in Kazakhstan, the greatest ethnic Russian diaspora 
in Central Asia.88 The demands enunciated by a number of ethnic Russian polit- 


in the German National Cultural Regions created by a decree of President Akaev in 1992. See 
Anderson, supra note 14, at 147. 


85 FBIS-SOV-96-105, May 24, 1996; Brykin and Timofeev, supra note 20, at 129; Bohr, 
supra note 27, at 162. 


86 For the debate in Russia over the policy on Russian expatriates in the former republics 
of the ex-USSR, see Kolsto, supra note 20, at 622-5. 


87 Vladimir Pustogarov, “Russia’s Regional Responsibility and International Law,” Jnt’l 
Affairs [Moscow] 11/68 (1994). 


88 On this, see Berik Abdigaliev, “Russians in Kazakhstan: Problems, Myths, and Realities,” 
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ical organizations in this country range from autonomy to outright secessionism, 
underpinned by talks in the post-Soviet Russia of Russia’s historical rights over 
Kazakhstan’s northern and north-eastern provinces.®9 Played down by the gov- 
ernments of both Kazakhstan and Russia as a serious security risk, the demands 
by Kazakhstan’s ethnic Russians nevertheless persist, eliciting considerable 
response from the nationalist political groups on the rise in Russia. Given the fact 
that the northern and north-eastern provinces of Kazakhstan bordering Russia are 
populated mainly by ethnic Russians, possible frontier agitations generated by 
Russian separatism in Kazakhstan appear to be all the more conceivable. 


This explains the apparent efforts of the Kazakh administration in the post- 
independence era towards de-russification of the northern provinces. In demo- 
graphic terms, as recently as the mid-1990s, these provinces were very much a 
natural prolongation of the Russian Siberia.9° However, the out-migration of 
ethnic Russians from the post-independence Kazakhstan, mostly inhabitants of 
the northern provinces,?! would exceed 1 million by the early 1999.92 Meanwhile, 
ethnic Kazakhs repatriating from China, Mongolia and elsewhere in the ex- 
USSR were reportedly encouraged by the Kazakh government to settle in the 
predominantly Russian inhabited areas.?3 The settlers, having received auto- 
matic citizenship, were also financially supported by the Kazakh government. 
The estimated number of repatriated Kazakhs reached half a million by 1997." 
“Because the [relocated] ‘foreign’ Kazakhs are primarily still pastoral nomads 


in R.Z. Sagdeev and S. Eisenhower (eds), Central Asia: Conflict, Resolution, and Change 
(Chevy Chase: Centre for Post-Soviet Studies, 1995). 


89 Martha Brill Olcott indicates that a case for historical Russian claims over Kazakhstan’s 
northern territories was first made by a Moscow-based historian, Viktor Kozlov. Wider atten- 
tion was drawn to the issue following the much publicized 1990 essay by Aleksandr 
Solzhenitsyn, “How Are We To Build Up Russia?” in which historical Russian claims over 
northern and north-eastern Kazakhstan were repeated with dramatic overtones. See Olcott, supra 
note 19, at 554-5. 


90 Martha Brill Olcott, “Kazakhstan,” in M. Mesbahi (ed), Central Asia and the Caucasus 
After the Soviet Union: Domestic and International Dynamics 119 (Gainesville: University Press 
of Florida, 1994); Fierman, supra note 70, at 173. In 1994, ethnic Russians formed the absolute 
majority in three of Kazakhstan’s northern provinces: East Kazakhstan (63.6 percent), North 
Kazakhstan (61.7 percent), and Qaraghandy (52.8 percent). Five other provinces with an impres- 
sive ethnic Russian population closely followed: Qostanay (47.3 percent), Akmola, now Astana, 
(46.5 percent), Pavlodar (44.5 percent), Kékshetau (39.3 percent), and Semey (33.9 percent). 
Bohr, supra note 27, at 156. 


91 Sarsembayev, supra note 67, at 336. 
92 Nikolaenko, supra note 26, at 126. 


93 Kortunov and Lounev, supra note 54, at 96; Bohr, supra note 27, at 157; Olcott, supra 
note 19, at 559-60; Martha Brill Olcott, “Kazakstan,” in E. Curtis (ed), Kazakstan, Kyrgyzstan, 
Tajikistan, Turkmenistan, and Uzbekistan: Country Studies 26 (Washington: Library of Congress 
Federal Research Division, 1997). 


94 Olcott, supra note 19, at 559. 
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who know no Russian,” remarks Martha Brill Olcottt, “the psychological impact 
of this ‘Kazakhification’ is greater than simple numbers might suggest.”9 
Finally, valid as of February 1999, the capital of the Republic was transferred 
from Almaty to Astana (formerly Akmola) in the north, a move commonly 
interpreted as at least partly prompted by the desire of the government to mobi- 
lize the titular ethnic group towards the north and break the ethnic Russian 
dominance in these areas.% 


The exclusion of Russians from high positions in the Kazakh administration 
to a notable extent, and the systematic elimination of the traces of Russian cul- 
ture in the country since independence,” have largely brought home to the 
Russian minority that they should expect no significant future in the political and 
cultural life of the independent Kazakhstan. The new language law of 1997, 
which affirms the status of Russian as similar to Kazakh, the state language, 
leaves no doubt nonetheless that this is only a provisional arrangement, declaring 
that learning Kazakh is the “duty of every Kazakh citizen.’”98 Correspondingly, 
the national currency has been printed exclusively in Kazakh, allotments of com- 
pulsory Kazakh language broadcasting have been introduced to the media, and 
place names previously featuring Slavic cultural and historical figures have been 
changed to those evincing the history and culture of ethnic Kazakhs even in areas 
overwhelmingly populated by Russians.%9 


Still, the major political organizations formed by the ethnic Russians in 
Kazakhstan, such as the Lad Movement, have refrained from advocating sepa- 
ratist claims.!°° Instead, the main thrust of these organizations has been to press 
for an end to ethnic discrimination in jobs, education and culture, improved rep- 
resentation in power, and decentralization.!°! However, the moderating influence 


95 Id. at 560. 


% Olcott, supra note 93, at 27; Bohr, supra note 27, at 156; Kortunov and Lounev, supra 
note 54, at 96; Algis Prazauskas, “Ethnopolitical Issues and the Emergence of Nation-States in 
Central Asia,” in Y. Zhang and R. Azizian, Ethnic Challenges beyond Borders: Chinese and 
Russian Perspectives of the Central Asian Conundrum 65 (London: Macmillan, 1998). In an 
interview in the Kazakh language, in 1997, Nazarbayev, the President of Kazakhstan, appeared 
to admit this: “I have to tell the truth: we should move people there, to Akmola. . . . Therefore, 
the youth should be genuine patriots since we do all this for them. This is their, our Kazak land. 
This is solely a Kazak policy—pursued for the Kazaks.” Quoted in Sarsembayev, supra note 67, 
at 335. 


97 On this, see Bohr, supra note 27, at 142, 144, 154; Sarsembayev, supra note 67, at 333-5. 
98 Central Asia Monitor 5/5 (1997), citing an ITAR-TASS report of July 16, 1997. 


99 Reportedly, 26 streets and three districts in Akmola (now Astana) were renamed 
“overnight” in 1997. Sarsembayev, supra note 67, at 339. 


100 Prazauskas, supra note 96, at 64. 


101 It appears that ethnic Russians are significantly underrepresented currently even in the 
regional administrations of the Russian populated north. See Bohr, supra note 27, at 154. 
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of these organizations is likely to be diminished via prolonged skepticism towards 
the ethnic and cultural rights of Russians by a Kazakh administration wary of the 
possible consequences of even a degree of autonomy to be granted to the Russian 
inhabited north. Paradoxically, skepticism and inertia on the part of the Kazakh 
government might prove to be self-defeating, serving only to nourish the fringe 
political movements with overtly secessionist ambitions, such as the Cossacks. 


Presently, the Russian Cossack organizations alone appear to pronounce 
secessionism, or at least a strong Russian guardianship for the ethnic Russians of 
Kazakhstan.102 The demands for a merger of the Russian populated provinces of 
Kazakhstan with Russia, publicly declared by some of the Cossack organizations 
in the mid-1990s, have led to tighter control of the Cossack groups in Kazakhstan. 
Amidst the reports of the separatist Cossacks arming themselves for a possible 
rebellion,!3 purportedly with the support of the security services and ultra-nation- 
alist groups in Russia, leaders of Cossack groups have been given prison terms, 
and Cossack political organizations refused registration.!°4 The Cossacks have 
also been prohibited from appearing in public in traditional Cossack uniforms, 
warrior costumes complete with weapons, prompting a subsequent protest by the 
Russian Duma, in 1996, for the alleged persecution by Kazakhstan of the 
Cossacks “primarily for adherence to their primordial habits and ways,”!% and 
addressed more recently in a meeting of the human rights commission jointly 
formed by the Russian and Kazakh governments. !% 


Although essentially a fringe ethnic group, the symbolic significance of the 
traditionally warrior Cossacks among the ranks of the disgruntled Slavs of 
Kazakhstan is not to be underestimated. This has been curiously attested by a 
recent event, what has turned out to be a foiled attempt by a separatist group in 
Eastern Kazakhstan at armed uprising,!°’ as it has appeared subsequently that the 


102 Prazauskas, supra note 96, at 64; Anderson, supra note 14, at 96; Olcott, supra note 19, 
at 560; Shireen T. Hunter, Central Asia since Independence 91 (Westport: Praeger, Washington 
Papers, 1996); Anthony Hyman, “Post-Soviet Central Asia,” in R. Allison (ed), Challenges for 
the Former Soviet South 56 (London: Royal Institute of International Affairs, 1996). 


1038 FBIS-SOV-95-129, July 6, 1995. 


104 Central Asia Monitor 1/6 (1996); Sarsembayev, supra note 67, at 337; Bohr, supra note 
27, at 158; Prazauskas, supra note 96, at 64. 


105 Central Asia Monitor 5/3 (1996), remarks by a sub-committee of the Russian State Duma 
for CIS Affairs. 


106 When the issue of restrictions on the Cossack identity was raised by the Russian dele- 
gation in this meeting in Astana, in October 1999, a Kazakh official responded: “ethnic Kazakhs 
in Russia are not demanding that they should carry spears like warriors.” The official went on 
to state that no restrictions on the Cossack identity existed in Kazakhstan, but that carrying 
weapons by civilians was prohibited by law. He added: “Let us not make a political issue out of 
this... 2’ See SWB SU/3684 G/2, Nov. 5, 1999. 


107 SWB SU/3701 G/1, Nov. 25, 1999. See also SWB SU/3710 G/4, Dec. 6, 1999; SWB 
SU/3750 G/2, Jan. 29, 2000; SWB SU/3794 G/2, Mar. 21, 2000. Cossacks, as well as other eth- 
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leader of the group, a Russian national, gave himself the nom de guerre Pugachev, 
a Cossack rebel leader of the 18th century.!°8 Pugachev and his friends were 
arrested by Kazakh authorities in the north-eastern city of Oskemen, in November 
1999, for allegedly plotting towards an armed rebellion with the aim ostensibly 
of establishing an independent republic of Russian Altai. The separatists, dis- 
closed to be members of an underground organization called Rus, were formed 
by Russian citizens, including a figurehead in Vladimir Zhirinovsky’s ultra- 
nationalist Liberal Democratic Party in the Altai region in Russia and by Kaza- 
khstani nationals of ethnic Russian origin. A rather constrained statement later 
made by Kazakhstan’s President has denied that the incident had been politically 
motivated, describing it as “a purely criminal case.”!99 The Russian response to 
the event has been pretty much the same, evoking protests of Russia by Kaza- 
khstan’s ethnic Russians for remaining aloof to the Kazakh “hysteria” over the 
whole thing and being apathetic towards the fate of the Russian expatriates per- 
secuted by Kazakh officials following the incident. 


Ethnic Russians do appear, moderates and separatists alike, to look to Russia 
for guardianship. Still, the highly ambivalent nature of the ethnic Russian iden- 
tity in the diaspora should not be ignored. Reliance by ethnic Russian minorities 
on Russia for protection, coupled with the departure of a great number of ethnic 
Russians for Russia after the breakup of the USSR, seems to have served to 
obscure the ambiguity in the identity and political allegiance of ethnic Russian 
minorities dispersed 1n the ex-Soviet political space. The homogeneity of the dias- 
pora Russians, with a strong Russian national identity, is in fact an assumption 
that needs to be treated with caution. It has been indicated in several studies that 
there may be significant dissimilarities among various ethnic Russian groups in 
the diaspora, differences in particular between those who have been diasporic for 
generations and the more recent immigrants, the ethnic Russians who all too read- 
ily left the diaspora communities for Russia following the breakup of the USSR 
being mostly formed by the latter group.!!° 


nic Russian, political organizations in Kazakhstan disclaimed any connection with the rebel 
group. See SWB SU/3705 G/3, G/4, Nov. 30, 1999. 


108 See, on Yemelyan Pugachev, a leader of the 18th century Don Cossacks, Philip Long- 
worth, The Cossacks 187-223 (New York: Holt, Rinehart and Winston, 1970). 


109 SWB SU/3701 G/1, Nov. 25, 1999. A later statement on the incident by the Kazakh 
National Security Committee, however, appeared to differ. The statement claimed that the clues 
in the investigation of the incident began to point more and more “across the Russian-Kazakh 
border, to some well-known figures in Moscow. . . .” The statement dismissed nevertheless that 
the Russian Federal Security Service had been involved in the plot. It claimed, on the contrary, 
that the tracking down and capture of the plotters had been possible with the aid of the Russian 
Security Service. “The situation in the group [of plotters] was monitored from within.” See SWB 
SU/3705 G/3, Nov. 30, 1999. The Pugachev case was settled by a local court in June 2000, with 
Pugachev and his friends receiving lengthy prison sentences. 


110 Neil Melvin, “Russia and the Ethno-Politics of Kazakhstan,” 49 The World Today 208 
(1993): “it is far from clear that ethnic Russians have a strong national identity that they wish 
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In a revealing public opinion survey conducted by Pal Kolsto in 1996, among 
ethnic Russians in Kazakhstan, only 13 percent of those interviewed appeared to 
regard Russia as their homeland.!!! Forty percent chose to name Kazakhstan. 
(Thirty-five percent cited the USSR, and 10 percent the Kazakh SSR.)!!2 Of par- 
ticular significance, and urgency perhaps, in the responses was the clearly reced- 
ing support among ethnic Russians for the Kazakh administration.!!3 Only 5 
percent of the respondents interviewed in the survey stated that, while having 
opposed an independent Kazakhstan at the outset, they now supported it. Twelve 
percent, on the other hand, had shifted from a pro-independence stance earlier to 
a position presently against it. In other words, while belying the ultra-nationalist 
Russian discourse on the strictly homogenous identity of ethnic Russians in 
Kazakhstan, the opinions reflected in the survey indicated a striking fact. That is, 
a boost in the future allegiance of ethnic Russians to Kazakhstan, the home state, 
was not only possible, but also an enhanced allegiance by ethnic Russians greatly 
depended on the eventual policies of the Kazakhstani administration. 


D. ETHNICITY AND CONFLICT: INDIGENOUS MINORITIES 


Ethnicity as a potent source of conflict in the Central Asian context became 
exposed for the first time in June 1989, in the Ferghana region of Uzbekistan, 
through a bloody confrontation between ethnic Uzbeks and the Meskhetian 
(Ahiska) Turks.!!4 The Meskhetians had been uprooted from Meskheti in south- 
ern Georgia during World War II and deported to Central Asia.!!5 It is estimated 
that, in 1989, the Meskhetian community in the Ferghana valley numbered about 
60,000.1!6 The clashes in the towns of Ferghana and Kokand, reportedly initiated 
by Uzbek mobs, resulted in the officially declared figure of over 100 dead, most 
of whom were Meskhetians. The majority of the Meskhetian population in the 


Russia to protect.” Kolsto, supra note 20, at 618: ““While there are large differences between the 
various Russian diaspora communities, there are also of course significant differences within 
each group. Some members of these communities have been living outside the ethnic Russian 
core area for generations, whereas others are recent immigrants. These newcomers are typically 
less able, or willing, to adapt to the alien ethnic environment” (emphasis in original). 


IM Jd. at 628. 


112. The results are roughly in line with those of earlier public opinion surveys, in 1994 and 
1995, conducted among ethnic Russians of Kazakhstan. See Olcott, supra note 19, at 550; Bohr, 
supra note 27, at 143. 


113 Kolsto, supra note 20, at 628. 


114 See David M. Abramson, “Remembering the Present: The Meaning Today of the 1989 
Violence in Kokand,” Central Asia Monitor 3/18 (1997). 


115 On the Meskhetian Turks, see Anatoly M. Khasanov, “Meskhetian Turks in Search of 
Self-Identity,” 11 Central Asian Survey 1 (1992); Shirin Akiner, /slamic Peoples of the Soviet 
Union 261 (London: KPI, 1986). 


116 Abramson, supra note 114, at 18. 
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Ferghana valley would subsequently leave the region for Georgia and elsewhere 
in the former Soviet Union.!!’ 


In June 1990, the Ferghana valley once again became caught up in ethnic 
rage. Clashes between ethnic Kyrgyz and ethnic Uzbeks in the Osh region of 
Kyrgyzstan claimed a total of 230 lives in official figures.!!8 The bulk of the dead 
were on the Uzbek side. What happened in Osh, according to an analyst, 
Alexander Filonyk, was simply a social situation, “a very dangerous” one, trans- 
formed overnight “into the sphere of interethnic relations.”!!9 The Kyrgyz, who 
traditionally led a nomadic way of life in highland areas, were new in urban set- 
tlements. The Uzbeks, as farmers and artisans, on the other hand, were established 
urban-dwellers. The differences in the urban existence of the two ethnic groups 
inevitably resulted in social inequality, the disadvantaged Kyrgyz forming a clear 
contrast with the well-to-do Uzbeks, who controlled up to 80 percent of trade in 
Osh.!29 Thus, the events in June 1990, reportedly sparked off by a disagreement 
between the two ethnic groups over 32 ha of Uzbek farm land allotted by the 
administration to the ethnic Kyrgyz to develop for housing,!2! should perhaps be 
understood more as a release of anger and frustration induced by social inequal- 
ity than purely ethnic intolerance. 


The events of 1989 and 1990 nevertheless suggested the Ferghana valley as 
a major flashpoint of ethnic tension in Central Asia. Populated mainly by ethnic 
Uzbeks, the Ferghana valley expands across parts of three states, Uzbekistan, 
Kyrgyzstan, and Tajikistan. Beside Uzbeks, the region is inhabited by large num- 
bers of Kyrgyz, Tajiks, and non-titular minorities, notably the Kipchaks. Ethnic 
tension as a centrifugal force stirring up the restless ethnic mixture in the region 
is rightly feared to have the explosive effect of upsetting the existing border 
arrangements among the three states in the region. Kyrgyzstan, in particular, has 
been wary of its Osh region predominantly populated by ethnic Uzbeks, who, 
feeling strong political alienation, campaigned during the Osh events in 1990, and 
later, in 1992, for a merger of the Osh region with Uzbekistan.!22 The maintain- 
ing of inter-communal harmony in the ethnically fragmented Osh, Jalal-Abad and 


117 See Kaiser, supra note 22, at 367-9. 


118 Huskey, supra note 24, at 662. Some cite up to 5,000 dead. See Vitaly V. Naumkin (ed), 
Central Asia and Transcaucasia: Ethnicity and Conflict (Westport: Greenwood, 1994), chronol- 
ogy provided at 213 ff. 


119 Alexander O. Filonyk, “Kyrgyzstan,” in M. Mesbahi (ed), Central Asia and the Caucasus 
After the Soviet Union: Domestic and International Dynamics 155—6 (Gainesville: University 
Press of Florida, 1994). See also Valery Tishkov, “‘Don’t Kill Me, I’m a Kyrgyz!’ An 
Anthropological Analysis of Violence in the Osh Ethnic Conflict,” 32 J Peace Research 133 
(1995). 


120 Huskey, supra note 24, at 661. 
121 Jd, at 662. 
122 Jd.; Anderson, supra note 14, at 142. 
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Batken regions has since been a priority of the Kyrgyz government, with the 
effect of tangibly lowered tension in inter-ethnic relations in the country. That the 
ethnic stress in Kyrgyzstan endures to some extent notwithstanding has been evi- 
denced, of late, by the setting up of a governmental commission towards improved 
inter-communal accord in the country’s ethnically mixed southern regions.!23 
Uzbekistan, meanwhile, has frequently made it known that it is watchful of the 
treatment of Uzbeks outside the homestead, which has in turn been construed as 
a thinly veiled threat directed especially at Kyrgyzstan,!24 where ethnic Uzbeks 
form about 14 percent of the overall population.!25 Ethnic Uzbeks outside 
Uzbekistan have long been suspected to be used as a trump card in the hands of 
the Uzbek administration, with some bearing on the future of inter-state frontiers 
in Central Asia. Indeed, the presence of the large number of ethnic Uzbeks in the 
Kyrgyz part of the Ferghana valley (about 25 percent of the total population in the 
region), a clear leverage counted on by the Uzbek government, may account for 
the audacity with which Uzbekistan unilaterally set out, in 1999, demarcating its 
boundary with Kyrgyzstan in the region.!26 Uzbekistan has been equally bold in 
attempting to unilaterally mark its borders with Kazakhstan, whose Shymkent 
(Chimkent) region to the north of the Ferghana valley has an ethnic Uzbek com- 
munity of around 300,000 (about 16 percent of the total population in the 
Shymkent region), and likewise with Tajikistan, where areas along the common 
border are mainly populated by Tajikistan’s elusive ethnic Uzbeks.!2’? Turk- 
menistan’s frontier regions adjoining Uzbekistan, Charjew (Chardzhou) and 
Dashoguz (Taschaus), along the critical Amu Darya route, are also populated by 
several hundred thousands of ethnic Uzbeks. 


It is by no means clear, however, that ethnically oriented regional policies, 
with the potential to destabilize the existing inter-state boundaries in the region, 
would on the whole benefit Uzbekistan, itself holding sizable minority groups, 
such as ethnic Tajiks, Karakalpakhs, Kazakhs, Kyrgyz, and Kipchaks.!28 Kipchaks, 
who are the least known,!29? are concentrated in Andijan, the densest administra- 
tive region in Uzbekistan (420 people per km2), and form over a third of the 


123, SWB SU/3995 G/2, Nov. 11, 2000. 


124 See Olcott, supra note 93, at 180. On Uzbek nationalism, see James Critchlow, 
Nationalism in Uzbekistan: A Soviet Republic's Road to Sovereignty (Boulder: Westview, 1991). 


125 Bohr, supra note 27, at 153, citing Natsional’nyi sostav naseleniia Kyrgyzstana, 
Informatsionno-issledovatel’skii tsentr, Assamblei naroda Kyrgyzstana, Bishkek, April 1997, 
at 5. 


126 See the text accompanying notes 200-218 in Part 2, supra. 
127 See id. 


128 For an analysis of ethno-border issues in relation to Uzbekistan, see Donald S. Carlisle, 
“Geopolitics and Ethnic Problems of Uzbekistan and its Neighbours,” in Y. Ro’i (ed), Muslim 
Eurasia: Conflicting Legacies 71—103 (London: Frank Cass, 1995). 


129 On Kipchaks, see Akiner, supra note 115, at 373-4. 
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region’s population.!3° The ethnic Kyrgyz element of close to 1 percent of the total 
population of Uzbekistan inhabit areas critically along the border with Kyrgyzstan.!3! 
A more noteworthy group, ethnic Kazakhs, are around 1.5 million (about 5 per- 
cent of Uzbekistan’s total population),!32 and have recently become increasingly 
discontent over restricted cultural and linguistic rights, especially the diminished 
access to education in Kazakh.!33 The Kazakhs of Uzbekistan concentrate in 
Karakalpakhstan and in the Tashkent region. 


Karakalpakhs, with a population of up to 1 million,!34 mostly inhabit the 
Karakalpakhstan Autonomous Republic in western Uzbekistan.!35 Stretching over 
a vast territory of about 168,000 km? to the south and south-west of the Aral Sea, 
Karakalpakhstan is larger than Tajikistan and close to Kyrgyzstan. Its status as an 
autonomous republic dates back to the Soviet nationality policy of 1930s.136 
When Uzbekistan became independent in 1991, Karakalpakhstan also proclaimed 


130 1,728,000 in 1989. Gregory Gleason, “Uzbekistan: The Politics of National Indepen- 
dence,” in I. Bremmer and R. Talas (eds), New States, New Politics: Building the Post-Soviet 
Nations 577 (Cambridge: Cambridge University Press, 1997). 


131 See Ted Robert Gurr et al, Risks of Ethnopolitical Conflict in Central Asia in the Early 
21st Century: An Analysis of the Uzbek National Minorities in Tajikistan and Kyrgyzstan, and 
the Tajik and Kyrgyz National Minorities in Uzbekistan. Report for the Swiss Peace Foundation, 
Feb. 2001, as made available by University of Maryland Minorities at Risk Project, at 
http://www.bsos.umd.edu/cidcm/mar (accessed Fall 2001). 


132 The official figures of 1989 put the percentage of Kazakhs in Uzbekistan at 4. See 
Gleason, supra note 130, at 575, citing Pravda Vostoka, June 15, 1990, at 3. 


133) SWB SU/3720 G/1, Dec. 17, 1999. 


134 411,878 in official figures in 1989. See Gleason, supra note 130, at 575, citing Pravda 
Vostoka, June 15, 1990, at 3. 


135 See Nancy Lubin, “Uzbekistan,” in E. Curtis (ed), Kazakstan, Kyrgyzstan, Tajikistan, 
Turkmenistan, and Uzbekistan: Country Studies 407-8 (Washington: Library of Congress 
Federal Research Division, 1997); Akiner, supra note 115, at 338-45; Sergei A. Panarin, 
“Political Dynamics of the 'New' East (1985—1993),” in V.V. Naumkin (ed), Central Asia and 
Transcaucasia: Ethnicity and Conflict 98 (Westport: Greenwood Press, 1994). 


136 Karakalpakhstan was created, in May 1925, as an autonomous oblast of the “Kyrgyz” 
(Kazakh) Autonomous Soviet Socialist Republic (ASSR) within the Russian Socialist Federal 
Soviet Republic (RSFSR), and became an ASSR in March 1932. See Kaiser, supra note 22, at 
413; Akiner, supra note 115, at 340. On the ethno-border and nationality policies of the ex- 
USSR and the aftereffects in the post-USSR era, see Valery Tishkov, Ethnicity, Nationalism and 
Conflict in and after the Soviet Union: The Mind Aflame (London: Sage, 1997); Bohdan Nahaylo 
and Victor Swoboda, Soviet Disunion: A History of Nationalities Problems in the USSR 
(London: Hamish Hamilton, 1990); Robert Conquest (ed), The Last Empire: Nationality and 
the Soviet Future (Stanford: Hoover Institution Press, 1986); Ronald Grigor Suny, The Revenge 
of the Past: Nationalism, Revolution and the Collapse of the Soviet Union (Stanford: Stanford 
University Press, 1993); Rasma Karklins, Ethnic Relations in the USSR: The Perspective from 
Below (Boston: Unwin and Hyman, 1989); Lubomyr Hajda and Mark Beissinger (eds), The 
Nationalities Factor in the Soviet Politics and Security (Boulder: Westview, 1990); Viktor 
Kozlov, The Peoples of the Soviet Union (Bloomington: Indiana University Press, 1988). 
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independence, only to be soon withdrawn.!37 The post-independence Uzbekistan 
has continued the status of Karakalpakhstan as an autonomous republic. 
Uzbekistan also recognizes, if only nominally in its Constitution, the right of the 
people of Karakalpakhstan to peaceful secession.!38 Lately Karakalpakhstan has 
become an environmental hotspot, being beset with the gravest problems caused 
by the pollution in the Aral Sea basin area.!39 A veritable catastrophe which has 
only recently unfolded in its full magnitude, the pollution is estimated to have 
inflicted serious health problems on most of the 1.3 million affected people in 
Karakalpakhstan. The environmental degradation caused by the Soviet-era cen- 
tral planning, now to some extent continued by Uzbekistan, coupled with the 
extreme poverty in the mostly rural Karakalpakhstan, is likely to stimulate the 
hitherto repressed national self-consciousness of Karakalpakhs. 


The fact that about 40 percent of all ethnic Kazakhs in Uzbekistan live in 
Karakalpakhstan, about 26 percent of the total population in the autonomous 
republic, may also prove to be crucial for the future of Karakalpakhstan. What may 
be of equal significance in this regard is the fact that Kazakhs and Karakalpakhs 
are closely related, both ethnically and culturally, and that Karakalpakhstan formed 
part of the Kazakh (“Kyrgyz”) Autonomous Soviet Socialist Republic from 1925 
to 1932.!40 Not surprisingly, historical claims over the Karakalpakh territory have 
been advanced in nationalist circles in Kazakhstan. It is almost certain that 
Karakalpakhs would find a merger with Kazakhstan more congenial. 


Uzbekistan also includes, possibly over and above the rest, a massive ethnic 
Tajik population. The Zeravshan basin to the south-east of Karakalpakhstan is the 
native land of ethnic Tajiks in Uzbekistan. An aberration due to the somewhat 
contrived manner in which administrative boundaries were drawn in the Soviet 
Central Asia, the Tajiks in the Uzbek diaspora, according to some estimates, dou- 
ble the number of Tajiks in Tajikistan. !4! 


When Tajikistan, previously an autonomous republic within Uzbekistan, 
became a full-fledged Soviet Socialist Republic (SSR) in 1929, areas including 
the colossal settlements of Samarkand and Bukhara in the Zeravshan basin 


137, Hyman, supra note 102, at 60. 


138 The Constitution of Uzbekistan, supra note 72, describes Karakalpakhstan as a “sover- 
eign” republic (Article 70) with its own Constitution (Article 71). The Constitution of 
Karakalpakhstan, however, “must be in accordance with the Constitution of the Republic of 
Uzbekistan.” The right to secede for the people of Karakalpakhstan is provided in Article 74: 
“The Republic of Karakalpakhstan shall have the right to secede from the Republic of 
Uzbekistan on the basis of a nation-wide referendum held by the people of Karakalpakhstan.” 


139 See Part 4 on “Transboundary Waters,” the text accompanying notes 64-6. 


140 Karakalpakhstan, an ASSR of the RSFSR from 1932, was transferred to Uzbekistan in 
December 1936. 


141 Richard Foltz, “The Tajiks of Uzbekistan,” 15 Central Asian Survey 213 (1996), refer- 
ring to estimates at Samarkand State University. 
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remained outside the Tajik borders. An application by the Tajik SSR, in 1930, for 
the transfer of these predominantly Tajik areas to Tajikistan was turned down by 
the Soviet Central Executive Committee.!42 In turn, multitudes of ethnic Tajiks 
stayed shut out of the titular republic. Today, ethnic Tajiks claim a share of up to 
30 percent in the total population of Uzbekistan,!“3 which heavily contrasts with 
the official figure of about 5 percent.!44 Although the weight in the population 
claimed by ethnic Tajiks may be rather inflated, it remains a fact that the major- 
ity of ethnic Tajiks in Uzbekistan were registered as Uzbeks in the Soviet era 
records, either out of neglect or as part of a deliberate policy of uzbekification in 
the Zeravshan basin.!45 A rectification campaign, urging ethnic Tajiks to re-reg- 
ister as Tajiks, was initiated by a Tajik nationalist organization in Uzbekistan, the 
Samarkand, in 1991. Reportedly, 35,000 people, formerly registered as Uzbeks, 
became re-registered as Tajiks within only one month.!4 


The bulk of the ethnic Tajik organizations which burgeoned in Uzbekistan 
during the Soviet perestroika, such as the Samarkand, have been content with 
demands of cultural autonomy within Uzbekistan. The broad thrust of these orga- 
nizations has been towards the preservation of a distinct ethnic Tajik identity asso- 
ciated with Samarkand and Bukhara, once great urban centers of Iranian 
civilization in Central Asia.!47 This identity is now primarily, if not exclusively, 
reflected in the native medium of Tajiks, a dialect of the Persian language. 
Whereas, long predating the advent and triumph of the Twelver Shi’ism in Iran in 
the 15th and 16th centuries, the religious culture which thrived around Samarkand 
and Bukhara has remained predominantly within the Sunni Islam. Those who pro- 
fess the Shi’i faith among the Tajiks of Uzbekistan form only a minority.!48 


Officially suppressed, efforts by the ethnic Tajik organizations towards cul- 
tural autonomy nevertheless succeeded by the mid-1990s in persuading the Uzbek 
administration into a set of concessions, such as an unobstructed right to choose 
ethnic identity and rights concerning language, education, and media. Consequently, 


142, Aziz Niyazi, “Tajikistan,” in M. Mesbahi (ed), Central Asia and the Caucasus After the 
Soviet Union: Domestic and International Dynamics 165 (Gainesville: University Press of 
Florida, 1994). 


143 Foltz, supra note 141, at 213. 


144 The 1989 figure is 4.7 percent. Gleason, supra note 130, at 575, citing Pravda Vostoka, 
June 15, 1990, at 3. 


145 On this, see Anderson, supra note 14, at 144; Hunter, supra note 102, at 98; Eden Naby, 
“The Emerging Central Asia: Ethnic and Religious Factions,” in M. Mesbahi (ed), Central Asia 
and the Caucasus After the Soviet Union: Domestic and International Dynamics 45 
(Gainesville: University Press of Florida, 1994). 


146 Jd. 


147 On the identity of ethnic Tajiks in Uzbekistan, see Richard Foltz, “Uzbekistan’s Tajiks: 
A Case of Repressed Identity?” Central Asia Monitor 6/17 (1996). 


148 See Naby, supra note 145, at 42. 
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the overtly secessionist movements, which enjoyed mass support in rallies in 1988 
in the overwhelmingly Tajik inhabited settlements, calling for a merger of these 
territories with Tajikistan, !49 have since subsided. The grim prospects offered by 
the civil war which raged in Tajikistan from 1992 to 1997, with highly uncertain 
aftereffects, have also worked towards the waning of the separatist or irredentist 
urges among the ethnic Tajiks of Uzbekistan. Lately, certain setbacks in the cul- 
tural rights of the Tajik minority have been reported. An independent human 
rights organization in the region has noted a forced reduction in academic teach- 
ing in Tajik and the destruction of Tajik-language books in school libraries, 
including science books and classical works of literature.!5° 


Meanwhile, a degree of circumspection should perhaps be exercised so as not 
to underestimate the complex structure of indigenous ethnicity in Central Asia, 
a region where the memories of the multi-ethnic kingdoms before the Russian 
conquest still persist, and where, until recently, only loose administrative bound- 
aries prevailed. Inter-ethnic movement among the peoples of Central Asia, unen- 
cumbered by borders, were still furthered until recently by a greatly nomadic 
culture encouraging peregrination. The most obvious consequences of increased 
inter-ethnic contact, particularly in places such as the Ferghana valley and the 
Zeravshan basin, where the presumed boundaries of several ethnic groups merge, 
have been versatility among individuals in more than one ethnic vernacular and 
the widespread practice of inter-ethnic marriage, notably facilitated by a common 
faith, Islam. In turn, identities assumed by indigenous ethnic groups in Central 
Asia have remained somewhat ambivalent. 


A conspicuous ambivalence in ethnic identity has been observed especially 
in areas in the Ferghana valley where the present-day Uzbek and Tajik borders 
converge.!5! One such area is Khojent (formerly Leninabad) in the northernmost 
Tajik territory bordering Uzbekistan. Significantly homogenous through inter-eth- 
nic blending and bilingualism, the people who inhabit Khojent are nevertheless 
grouped around two mutually exclusive ethnic identities, Uzbek and Tajik. An 
enduring influence of the former Soviet approach to ethnicity (natsionalnost),'52 
which sought, often artificially, to institutionalize ethnic identity beside civic 
nationality, the practice has induced some rather baffling results. Not infrequently, 
siblings within one family may appear to have an “ethnic” cleavage between 
them, one may be Tajik and the other Uzbek. The parent and the child, likewise, 


149 Vladimir Mesamed, “Interethnic Relations in the Republic of Uzbekistan,” Central Asia 
Monitor 6/23 (1996). 


150 Bakhtiyor Ergashev, referring to a report by the Human Rights Organization of 
Uzbekistan, in the Almaty newspaper Novoye Pokoleniye of Apr. 27, 2001, BBC Mon CAU, Apr. 
27, 2001. 


151 Naby, supra note 145, at 38—9, 45; Niyazi, supra note 142, at 166. 


152. Most Central Asian states, alongside Tajikistan, have preserved institutionalized ethnic- 
ity concurrently with citizenship. On this, see Bohr, supra note 27, at 154-6. 
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may be divided along institutionalized ethnic lines.!53 Therefore, in treating ethno- 
border issues in areas such as Khojent, suggests one analyst, Eden Naby, a caveat 
taking into account the artificial nature of the officially designated ethnic iden- 
tities may be in order. Irredentist or separatist claims based on “ethnicity,” he 
argues, should “require close examination to see what issues—beside ethnic iden- 
tity—motivate such claims.”!54 Hence, when Khojent suddenly unnerved the Tajik 
government, in May 1992, with its impending merger with Uzbekistan,!*5 the 
move had more to do with the intricate power struggle which at the time prevailed 
in Tajikistan than Khojent as an overwhelmingly ethnic Uzbek area with seces- 
sionist ambitions. Revealingly, the authorities in the Kulyab province, the ethnic 
Tajik stronghold in the south, also threatened to secede in May 1992.!5° The tim- 
ing was not a coincidence. On the contrary, the threats to secede, simultaneously 
issued by two traditionally antagonistic regions, Khojent and Kulyab, the north 
and the south, marked the joint protest of these two regions, then strategically in 
league in their support of the old order represented by the former communist rul- 
ing elite, against the inclusion of some of the opposition figures, the reformists, 
in the short-lived coalition government formed in May 1992. 


The traditional antagonism between Khojent, the most developed region in 
Tajikistan, and Kulyab, has been explained by the fact that Khojandis dominated 
politics in the pre-civil war Tajikistan, who were in turn resented by the south- 
erners, in particular by Kulyabis. The friction has been fueled by the low esteem 
in which the affluent and sophisticated Khojandis have always held the southern- 
ers. The Khojandi domination of politics in Tajikistan decisively ended as the 
Kulyabis came out of the civil war triumphant. The old rivalry between the two 
regions, interrupted by the civil war, has since resumed. 


The identity of Khojent’s “ethnic Uzbeks,” in short, appears to be a multi- 
faceted one, irreducible to a superficially constructed, homogenous ethnicity. And, 
as such, the Uzbeks of Khojent should certainly be distinguished from the ethnic 
Uzbeks in the south-west of Tajikistan, remarkably also despised by Kho- 
jandis as backward southerners. The southern Uzbeks populate areas along the 
south-western border of Tajikistan contiguous with Uzbekistan’s Surkhandarya, 
namely the Hisar valley to the west of Dushanbe and Kurganteppe further to the 
south, and are, unlike Khojandis, largely isolated from ethnic Tajiks. Throughout 
the Soviet era, ethnic Uzbeks in these areas remained alien to the Tajik language 
and customs. In big towns in the Hisar valley, such as Tursunzade (about 50,000 
people), ethnic Uzbeks form over 90 percent of the population. Kurganteppe 


153, See Naby, supra note 145, at 38. 
154 Td, at 39. 
35 Id. at 54. 


56 Muriel Atkin, “Tajikistan: Reform, Reaction, and Civil War,’ in I. Bremmer and R. Taras 
(eds), New States, New Politics: Building the Post-Soviet Nations 630 (Cambridge: Cambridge 
University Press, 1997). 
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is also predominantly ethnic Uzbek. To break the Uzbek dominance in this 
province, the Tajik administration merged it with Kulyab in 1992, creating the 
new province of Khatlon. According to official figures, in 1989, ethnic Uzbeks 
in the whole of Tajikistan formed 23.5 percent of the total population.!5’ 


Tajikistan also includes an ethnic Pamiri community, who, for some reason, 
were greatly eschewed in the Soviet-era efforts of institutionalized ethnicity. A 
distinct ethnic community owing to a heterodox faith, a cut-off area of settlement, 
and linguistic differentiation, Pamiris have nevertheless been totally absent in offi- 
cial figures.!58 The outlying Gorno-Badakhshan Autonomous Region in the Pamir 
mountains is mostly inhabited by Pamiris, alongside an approximately 15,000- 
strong ethnic Kyrgyz community based in the regional settlement of Murghab.!>? 
Although expanding over more than 40 percent of Tajikistan’s territory, Gorno- 
Badakhshan has a population density of only 2.6 persons per km?.!©° Therefore, 
the contribution by Pamiris to the overall population of Tajikistan is estimated to 
be no more than 2 to 4 percent of the total.!6! 


Pamiris belong to the Ismaili sect of the Shi’i Islam, and are connected to the 
Ismaili communities in China, Pakistan and Afghanistan, mostly in areas in these 
states along the common border with Gorno-Badakhshan. The faith has greatly 
inherited the esoterism of the Shi’i Islam. Unlike the Twelver Shi’ism in contem- 
porary Iran, however, Ismailis strongly support secularism in politics, a conse- 
quence of the long history of persecution and discrimination suffered by the 
Ismaili community in a predominantly Sunni environment.!® Distrustful of the 
growing political Islam, the Ismailis in Afghanistan sided with the Soviet-installed 
communist government during the civil war in 1980s.!© Surprisingly, this pattern 
of the Ismaili politics did not emerge with Pamiris in Tajikistan, who, during the 
civil war, rejected the authoritarian, anti-democratic secularism promised by the 


157 Jd. at 608, citing Natisional’nyi sostav naseleniya SSSR. Finansy i statistika (Moscow, 
1991). 


158 Qn Pamiris, see Akiner, supra note 115, at 374-9. 


159 Small ethnic Kyrgyz communities dwell also in places in northern Tajikistan, south of 
the Ferghana valley, notably in Jirgatol region, whose ethnic Kyrgyz inhabitants were discussed, 
with a view to alleviate their problems, at a recent inter-governmental meeting between 
Kyrgyzstan and Tajikistan. F-BJS-SOV-2001-0413, Apr. 13, 2001. 


160 Muriel Atkin, “Tajikistan,” in E. Curtis (ed), Kazakstan, Kyrgyzstan, Tajikistan, Turk- 
menistan, and Uzbekistan: Country Studies 226 (Washington: Library of Congress Federal 
Research Division, 1997). 


161 See Porkhomovsky, supra note 14, at 8; Anderson, supra note 14, at 177; Akiner, supra 
note 115, at 377. 


162 See Naby, supra note 145, at 43-4. 


163 Tver B. Neumann and Sergei Solodovnik, “The Case of Tajikistan,” in L. Jonson and C. 
Archer (eds), Peacekeeping and the Role of Russia in Eurasia 87 (Boulder: Westview, 1996). 
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ex-communists and supported instead the democratic Tajik opposition formed by 
reformists and the forces of political Islam. 


An apparent objective of the Pamiri politics today is enhanced autonomy for 
Gorno-Badakhshan, created as an autonomous region (oblast) in the Soviet era! 
and retained as such in the post-independence Tajikistan. A declaration of inde- 
pendence issued by the authorities in Gorno-Badakhshan, in 1992, would be with- 
drawn in June 1993.16 The claim to outright independence has since moderated 
into demands of mere political autonomy. A campaign is currently pursued by the 
Pamiri political groups, such as the Lali Badakhshan, for a federal structure in 
Tajikistan, with Gorno-Badakhshan attaining the status of an autonomous repub- 
lic.166 The striving for political autonomy has been sustained largely by the dire 
misery to which Gorno-Badakhshan has been reduced since the Soviet breakup. 
The region, stricken by the lack of industry and agricultural development, bene- 
fited from a centralized supply system administered from Moscow until 1991. 
About 200,000 inhabitants of the region were spoon-fed with essential supplies 
of food and clothing. Reportedly, in 1990, up to 2,000 trucks monthly carried 
these supplies to Khorog, the provincial capital.!©”7 The centralized supply system 
came to an abrupt end with the dissolution of the USSR. Further, as Tajikistan 
went into civil war, the Pamiris elsewhere in Tajikistan took sanctuary in Gorno- 
Badakhshan, increasing its population by up to 25 percent. The locals were then 
left hardly with any choice but to resort to opium trade for daily survival, a prac- 
tice which would last until the end of the civil war. Following the peace, the Aga 
Khan, the spiritual leader of Ismailis worldwide, provided a new system of sup- 
plies to the region, creating temporary relief and effectively dissuading the locals 
from involvement in narcotics trade. He also financed a number of social, health 
and educational projects for the inhabitants of Gorno-Badakhshan. The reports, 
in early 1999, that the support by the Aga Khan began to show signs of dwindling 
has since induced fears for a re-surfacing of the drugs involvement of the locals 
as in the civil war era. 


Finally, an account of ethnicity in relation to border issues in Central Asia 
may have to include Central Asian minorities in those states adjacent to the 
region. Iran was estimated, in 1997, to have up to 2 million ethnic Turkmens, and 


164 Gorno-Badakhshan Autonomous Oblast was created in January 1925 as part of the Tajik 
ASSR then within the Uzbek SSR. See Kaiser, supra note 22, at 413; Akiner, supra note 115, 
at 376. 


165 Hyman, supra note 102, at 61; Atkin, supra note 156, at 631. 


166 John Anderson, “Constitutional Development in Central Asia,” 16 Central Asian Survey 
303 (1997); Anderson, supra note 14, at 181; Hunter, supra note 102, at 53; Naby, supra note 
145, at 44; Atkin, supra note 156, at 611. 


167 The bulk of the information on this and the following comes from the essays by 
Aleksandr Zelichenko, “Badakhshan Sounds Alarm” and “Drug-Trafficking in Central Asia,” 
The Times of Central Asia (Vol. 1, Nos. 35 and 40), 1999, as available on http://www.times.kg. 
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Afghanistan about 1 million.!©8 The post-independence Turkmenistan has fur- 
thered the relations with the ethnic Turkmens in these states established immedi- 
ately before the disintegration of the USSR.!6 Ethnic Tajiks form about 25 
percent, and ethnic Uzbeks 6 percent, of the total population in Afghanistan, !7° 
and should be expected to be within the peripheral vision of the titular ethnic 
groups in Tajikistan and Uzbekistan, respectively. Afghanistan also has a small 
ethnic Kyrgyz community. The Taxkorgan (Tashgurgan) Tajik Autonomous 
County in Xinjiang, China, along the border with Tajikistan, is populated mainly 
by ethnic Tajiks (about 40,000 people).!7! To the further north, the Kyzyl-Suu 
Kyrgyz Autonomous Prefecture in Xinjiang is inhabited by an ethnic Kyrgyz pop- 
ulation of about 150,000.!72 Recently, there has been renewed contact between the 
Kyrgyz administration in Kyzyl-Suu and Kyrgyzstan, with the sides seeking 
increased cooperation in trade.!73 Xinjiang also has a tiny ethnic Uzbek popula- 
tion (about 20,000) scattered in the major urban settlements in the region.!74 


Last, but by no means least, sizable ethnic Kazakh minorities exist in China and 
Mongolia. The Kazakhs in Mongolia, based mainly in the Bayan-Olgey region in the 
west, contributed about 5 percent to the overall population in the late 1980s. Over 
60,000 of them (about 40 percent of all ethnic Kazakhs in Mongolia) have subse- 
quently left for Kazakhstan.!”5 A more significant ethnic Kazakh minority inhabits 
north-west China, mostly Xinjiang, but also westernmost parts of Gansu and Qinghai 
provinces. In Xinjiang, Kazakhs form the titular ethnic group in one autonomous 
prefecture (Ili) and two autonomous counties (Mori and Barkol). Another Kazakh 
autonomous county (Aksay) is in the Gansu province.!76 According to the official 
Chinese figures, ethnic Kazakhs form slightly over 6 percent of the total population 
in Xinjiang. In 1996, this amounted to about 1 million.!77 Kazakh sources, on the 


168 David Nissman, “Turkmenistan: Just Like Old Times,” in I. Bremmer and R. Taras (eds), 
New States, New Politics: Building the Post-Soviet Nations 635 (Cambridge: Cambridge 
University Press, 1997). 


169 See id. at 645-7. 


170 CIA World Factbook of 2000—Afghanistan, as available on http://www.odci.gov/cia/pub- 
lications/factbook/af. html. 


171 See James S. Olson, An Ethnohistorical Dictionary of China 319-20 (Westport: 
Greenwood, 1998). 


172 The official Chinese figure for 1990 was 141,549. Jd. at 180. 


173 “Kyrgyzstan-China: Closer Cooperation,” The Times of Central Asia (Vol. 1, No. 30), 
1999, as available on http://www.times.kg. This source puts the number of the ethnic Kyrgyz in 
Kyzyl-Suu at 400,000. 


174 Olson, supra note 171, at 349. 
175, SWB SU/4005 G/2, Nov. 23, 2000, statement by Kazakhstan’s Prime Minister. 
176 Olson, supra note 171, at 171-4, 410-14. 


177 Felix K. Chang, “China’s Central Asian Power and Problems,” 41 Orbis: A Journal of 
World Affairs 412 (1997). 
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other hand, appear to put the figure as high as up to 12 percent. The relocation, 
by the Chinese administration, of great numbers of Han Chinese in Xinjiang over 
the last few decades has induced heated debates in the national media in the 
post-independence Kazakhstan over the fate of the compatriots across the bor- 
der in China.!78 


The most populous ethnic group in Xinjiang, officially the Xinjiang Uighur 
Autonomous Region, is Uighurs, forming about 45 percent of the total.!79 Turkic 
and Muslim, as the bulk of the indigenous ethnic groups across the border in 
Central Asia, the Uighurs of Xinjiang have recently been stimulated by the 
breakup of the USSR and the emergence of new Turkic states in Central Asia.!8° 
A nationalist upsurge, seeking greater autonomy, even independent statehood, has 
found fertile ground among Uighurs, who, in the past, enjoyed a significant 
degree of self-rule, even spells of independence,!8! and who currently feel 
increasingly threatened by the constant flow of Han Chinese to Xinjiang, 
allegedly part of a systematic policy designed by the Chinese administration to 
upset the ethnic composition in the province.!82 The Chinese response to growing 
Uighur nationalism has been harsh, which has in turn served only to fuel the sep- 
aratist sentiments.!83 


178 Sarsembayev, supra note 67, at 339. 
179 Chang, supra note 177, at 412. 


180 On Uighurs and Uighur nationalism, see Justin Jon Rudelson, Oasis Identities: Uyghur 
Nationalism Along China’s Silk Road (New York: Columbia University Press, 1997); Colin 
Mackerras, “Xinjiang at the Turn of the Century: The Causes of Separatism,” 20 Central Asian 
Survey 289 (2001); Justin Jon Rudelson, “The Uighurs in the Future of Central Asia,” 22 
Nationalities Papers 291 (1994); Dru Gladney, “The Ethnogenesis of the Uighur,” 9 Central 
Asian Survey 1 (1990). 


181 China acquired Xinjiang, overwhelmingly populated by Uighurs, in the second half of 
the 18th century, but allowed the far-off province a degree of self-rule, since its vast territory 
of approximately 1.6 million km? had very few Han Chinese. Uighurs, however, never ceased 
to aspire to full independence. They won the first brief term of independence in 1864 against 
the Qing rulers and created Eastern Turkestan, soon to be subdued, and then again in 1944, 
when, through a revolt against Nationalist China, Uighurs established the independent East 
Turkestan Republic. In 1950, East Turkestan Republic would peacefully submit to the People’s 
Liberation Army in return for autonomy within the communist China. See Linda Benson, The 
Ili Rebellion: The Moslem Challenge to Chinese Authority in Xinjiang, 1944-1949 (Armonk: 
Sharpe, 1990). 


182 Olson, supra note 171, at 347. A mere 6 percent in 1949, the Han Chinese population in 
Xinjiang has currently increased up to 41 percent. See University of Maryland Minorities at 
Risk Project, at http://www.bsos.umd.edu/cidcm/mar; Chang, supra note 177, at 412. 


183 In the bloodiest incident to date, a street protest of Uighurs in Yining, in 1997, turned 
into a violent confrontation with the Chinese security forces and up to 100 Uighurs were killed 
(the official figure was 10). Sporadic violence has since continued and many Uighurs have 
received death sentences and long prison terms for alleged separatist activities. See John 
Pomfret, “Separatists Defy Chinese Crackdown,” Washington Post, Jan. 26, 2000, at A17. See 
also Olson, supra note 171, at 346-8. 
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China has sought to control Uighur nationalist activities also in Central Asian 
states, !84 particularly in Kazakhstan, where a large Uighur community exists, 
through high level contacts and agreements with the governments of these states. 
Anxious to please China, Central Asian states have readily extended cooperation. 
Hence, a joint communiqué issued by the Chinese and Kazakh governments in 
February 1992, strikingly the very first legal instrument between China and a 
Central Asian state, provided, inter alia, cooperation between the two govern- 
ments “against international terrorist activities.”!85 The term “terrorist” that has 
come to feature, interchangeably with the term “separatist,” in numerous subse- 
quent documents between China and Central Asian states is known to be an allu- 
sion to the Uighur nationalists, as spelled out at a later meeting of the Kazakh and 
Chinese representatives in Almaty, in April 1994, by Kazakhstan’s President, who 
confirmed that Kazakhstan would not allow Uighur separatists “to carry out activ- 
ities from Kazakhstan against China to the detriment of Kazakh-Chinese rela- 
tions.”!86 Kazakhstan has since frequently reaffirmed its stance.!87 China has 
secured cooperation in subduing Uighur nationalists in turn with Kyrgyzstan, 
Tajikistan, and Turkmenistan. !88 


The border security regime which was initiated by the Shanghai Treaty of 
1996 and which involves, alongside China and Russia, the three Central Asian 
states bordering Xinjiang, namely Kazakhstan, Kyrgyzstan, and Tajikistan, has 
also come about chiefly through the concerns of the Chinese government alert to 
the turmoil in Xinjiang. The 1996 agreement declared a common stance against 


184 See, for the Uighurs in Soviet Central Asia, Akiner, supra note 115, at 345-51. 
185 SWB FE/1318 A2/1, A2/2, Mar. 2, 1992. 
186 SWB FE/1985 G/1, Apr. 30, 1994. 


187 See the joint statements of China and Kazakhstan, in Beijing in November 1999, FBIS- 
CHI-1999-1223, Nov. 23, 1999, and in Dushanbe in July 2000, FB/S-CHI-2000-0704, July 4, 
2000. And see, for a more recent statement by Kazakhstan’s Foreign Minister, SWB SU/4085 
G/1, Mar. 3, 2001. 


188 China issued joint statements with Kyrgyzstan and Tajikistan, in May 1992 and March 
1993, respectively, which reiterated the principles in the Sino-Kazakh joint statement of 
February 1992, including cooperation against Uighur separatism. The pledge by Kyrgyzstan to 
curb anti-Chinese activities on its soil was repeated in two subsequent declarations jointly issued 
by the Presidents of China and Kyrgyzstan, in July 1996 and April 1998. See SWB FE/2656 G/2, 
July 5, 1996, and SWB FE/3215 G/6, May 1, 1998; FBIS-CHI-98—118, Apr. 28, 1998. More 
recent confirmations of Kyrgyzstan’s support for China in the matter were made at a meeting of 
the Presidents of the two states in Bishkek in August 1999, SWB FE/3625 G/1, Aug. 28, 1999; 
FBIS-CHI-1999-0826, Aug. 26, 1999, and at an inter-governmental meeting in Almaty in August 
2000, F'BIS-CHI-2000-0831, Aug. 31, 2000. And Tajikistan, with outstanding frontier issues 
with China, reiterated its position through joint statements with China in Beijing in September 
1996, FBIS-CHI-96-185, Sept. 20, 1996, and in Dushanbe in July 2000, FB/S-CHI-2000-0704, 
July 4, 2000. Turkmenistan has likewise extended cooperation to China. During a visit by the 
Turkmen President to Beijing, in September 1998, the two states jointly declared “not [to] allow 
any organizations or forces on their territories to carry out activities aimed against the other 
side.” SWB SU/3324 G/3, Sept. 5, 1998. 
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“separatist, terrorist and fundamentalist activities” in border areas,!89 which sub- 
sequently became a constant theme at the meetings of the Shanghai partners.!%° 


Uzbekistan has also acceded to the Chinese pressure over Uighurs of 
Xinjiang, notwithstanding its aspirations to lead the Turkic world of Central Asia. 
In a speech at the Turkic Summit in Astana, in June 1998, the Uzbek President 
described the political situation in Xinjiang as “very complicated” and indicated 
the apparent predicament experienced by Central Asian states: “Uighurs and the 
local population want Turkic-speaking states to help them. If we support this aim, 
our relations with the great China might be destroyed tomorrow.’”!?! 


189 SWB SU/2598, Apr. 26, 1996; FBIS-CHI-96-084, Apr. 27, 1996; Facts on File, 295E1 
(1996). See, on the Shanghai border security regime, the text accompanying notes 100—104 in 
Part 2. 


199 Repeated more recently in the summit declaration of August 1999 in Bishkek, FBIS- 
CHI-1999-0825, Aug. 25, 1999, of July 2000 in Dushanbe, F-B/S-CHI-2000-0705, July 5, 2000, 
and of June 2001 in Shanghai, BBC Mon FS1, June 15, 2001. 


191 SWB SU/3251 G/1, June 12, 1998. 
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PART 4 
TRANSBOUNDARY WATERS 


The newly independent states of Central Asia face further volatility in the 
existing border arrangements through differences among the regional adminis- 
trations prompted by the legal and hydrological intricacies in the allocation and 
sustainable management of the transboundary waters of the region. The political 
fragmentation in Central Asia effected by the emergence of independent states 
appears to have formed in this respect a daunting polarity with the imperative of 
cooperation for the efficient and equitable use of the shared water resources. 
Cooperation among the regional states over transboundary waters is not only a 
hydrological imperative—for watercourses constitute complex hydrological units 
regardless of political frontiers—but also clearly a historical-hydrological ex1- 
gency given the Soviet era system of inter-republican canals and reservoirs in the 
region, with the resulting interdependence in the use of regional waters. Above 
and beyond all else, however, concerted planning in Central Asia over shared 
waters seems to be an imperative dictated by roughly three interconnected urgen- 
cies involving water: (a) the alarming scarcity of water in the region due to arid- 
ity, (b) the enormous and manifold environmental degradation that has resulted 
from the long-standing, poor water exploitation practices, and finally (c) the 
uneven distribution of the water resources among the regional states. 


The low precipitation in Central Asia, down to below 70 mm annually in the 
lowland areas, with 338 mm average in the region as a whole,! has made the 
countries situated mainly in the plains and deserts dependent for water on the 
spring thaw of the glaciers and snow in the high mountains, chiefly the Tien Shan 
and the Pamirs. Moreover, the waters from the mountains that are headed for the 
lowland areas in spring have to endure the considerable stress of high evaporation 
in the mostly arid climate and, further still, seepage losses in transmission through 
canals which are either inefficiently constructed or built on sand, a fast percola- 
tor. The waters that ultimately reach the lower areas are then diverted, save for 
only a fraction, to agriculture for irrigation purposes. Immediately before the 
political transformation in the region in the early 1990s, the water withdrawal for 
agricultural use amounted to almost 90 percent of the total surface waters in the 
region. Central Asia alone held about one half of the overall irrigated land in the 
former Soviet Union.2 In the same era, close to half of the waters used in Central 


1 The United Nations Food and Agriculture Organization (FAO), /rrigation in the 
Countries of the Former Soviet Union in Figures (Rome, 1997), available at http://www. 
fao.org/docrep/W6240E/w6240e00.htm (accessed in Fall 2000). 


2 Id. 
99 
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Asia in agriculture was consumed by the notorious monoculture in the region 
based on cotton, a high water consuming crop. The region harvested 95 percent 
of the Soviet cotton.3 The cotton monoculture, which was planned centrally from 
Moscow and which would persist in the post-Soviet era to a significant extent, 
induced excessive water withdrawal in the plains. This resulted in the grave prob- 
lem of desiccation, principally the much publicized shrinking of the Aral Sea. It 
also required unrestrained use of biocides, needed for the protection of cotton, a 
crop particularly susceptible to diseases, and fertilizers, for the planned boom in 
growth, a state of affairs which resulted in the deterioration of the soil, of the 
water quality, and even of the air, polluted via salt and toxic particles carried in 
storms over the highly salinized and waste soils. The acute worsening and cont- 
amination in water, in the soil, and in the air, would in turn create a fatal impact 
on the environment, the human health and biodiversity, not to mention the dev- 
astating effects in social and economic terms for the communities who populate 
the polluted areas. 


A paradox that further complicates the nature of the water stress in Central 
Asia is the consummate unproportionality between the water resources and the 
demands of irrigation in individual countries. Uzbekistan, Turkmenistan, and 
southern Kazakhstan, with the bulk of the cultivated land in Central Asia, are sit- 
uated within the lower reaches of the regional water resources and thus unable 
to control the flows. In Uzbekistan and Turkmenistan together, an area of over 2 
million ha is used for cotton irrigation,’ the former country alone being the fifth 
largest producer of cotton in the world (about 7 percent of the worldwide pro- 
duction).° In stark contrast, Tajikistan and Kyrgyzstan, with little cultivated land, 
hold in their respective territories virtually all the headwaters in the region. 
Tajikistan contributes over 54 percent of the total renewable surface waters in the 
Aral Sea basin, while forming only 7 percent of the basin territory. Kyrgyzstan, 
with territory constituting only 6 percent of the basin, supplies it with over 25 per- 
cent of its volume. The Aral Sea watershed at the heart of Central Asia is com- 
posed of two distinct river systems formed by the perennial streams of the Syr and 
Amu Daryas. Kyrgyzstan provides the Syr Darya basin with about 78 percent of 
its volume. The contributions by the downstream riparians Uzbekistan and 


3 Sandra Postel, “Water and Agriculture,” in Peter. H. Gleick (ed), Water in Crisis: A Guide 
to the World’s Fresh Water Resources 59 (Oxford: Oxford University Press, 1993), citing PP. 
Micklin, The Water Management Crisis in Soviet Central Asia, final report to the National 
Council for Soviet and East European Research, Washington DC, Feb. 1989. 


4 Uzbekistan: 1,694,000 ha (1993 figure); Turkmenistan: 557, 500 ha (1994 figure). FAO 
AQUASTAT (Information System on Water in Agriculture) country profiles on Uzbekistan, and 
Turkmenistan, available at http://www.fao.org/waicent/faoinfo/agricult/agl/aglw/Aquastatweb/ 
main/html/aquastat.htm (accessed in Fall 2000). 


5 Estimated and forecasted figures by the United States Department of Agriculture (1998), 
cited in Encyclopedia Britannica online, http://www.britannica.com. 


6 For a full account of the drainage area and water resources of the Aral Sea basin, see the 
section in this part entitled “Transboundary Water Basins in Central Asia,” infra. 
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Kazakhstan remain pale by comparison, a mere 13, and 8 percent, respectively. 
Again, the Amu Darya basin receives about 79 percent of its surface waters in 
Tajikistan, whereas the waters that are fed into it in Uzbekistan and Turkmenistan 
are negligible—6 and | percent, respectively, of the total. 


Finally, the disparity between the upstream and downstream riparians, not 
only in the control of the regional water resources, but also of arable land, comes 
to form a full-scale contrast combined with the equally uneven distribution of the 
regional energy resources, and ultimately renders the distinction between the 
upstream and the downstream into a tense conflict of interests. The upstream 
riparians Kyrgyzstan and Tajikistan, which lack, unlike the downstream riparians, 
in energy resources other than water, namely gas, oil, and coal, rely mainly on 
hydropower for energy needs. Hydropower developed in the headwaters, in turn, 
significantly hinders the flow, antagonizing the downstream countries dependent 
on water for irrigation. Hydropower production requires the storage of water in 
reservoirs during summer for use in energy production in winter to meet the high 
energy demands of the season. The water, diverted from the flow in the cropping 
season in summer and released in winter during energy production, means in turn 
an annual cycle of drought alternating only with overflow in the lower reaches. 
That is, the downstream riparians which need water for irrigation purposes in dry 
season suffer not only from the shortage of water, as the upstream riparians divert 
it for storage, but also, and paradoxically, from the flow of the excessive amount 
of water released from reservoirs in winter time, with the subsequent risk of 
destructive floods in irrigated areas. Since the mid-1990s, Central Asian countries 
have attempted to circumvent this fundamental incompatibility between irrigation 
and hydropower in the use of the regional water resources through a series of 
“energy for water” deals. In the Syr Darya basin, Kazakhstan and Uzbekistan 
have agreed to supply Kyrgyzstan with energy in return for a steady flow of water. 
Uzbekistan has secured a similar arrangement with Tajikistan in the Amu Darya 
basin. The agreements, which remain to be provisional at best, have proved to be 
highly strained in practice through complications experienced in their implemen- 
tation, followed by frequent unilateral breaches and suspensions of the deals. 


It is now increasingly recognized that the intractable nature of the trans- 
boundary water issues in Central Asia requires a comprehensive and lasting set- 
tlement beyond the short-term, subregional arrangements among the riparians. A 
thorough approach aiming at an enduring settlement may need to acknowledge 
also the countries adjoining the region, Russia, China, Afghanistan, and Iran, as 
stakeholders in the process for either directly contributing to the Aral Sea water- 
shed or being co-riparians, with Central Asian states, in a number of river systems 
outside the Aral basin, such as the Tarim, Ili, Ob, and Ural. This broad perspec- 
tive will need to treat the water stress in the region as a dire ecological concern 
and a security question, both of potentially global proportions, as well as an issue 
of the apportionment of the shared waters among the riparians. That 1s to say, in 
addition to a more inclusive vision in identifying the interested parties, the water 
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stress in Central Asia may have to be perceived in the wider spectrum of (a) the 
issues of effective and sustainable management of the region-wide basins, (b) the 
hydropolitics and the hydro-strategic concerns among the regional administra- 
tions, with implications for the regional and international peace and security, and 
finally (c) the legal and hydrologic tangles involved in the equitable and reason- 
able share of the water resources along the relevant norms of international law. 


Close to half of the world’s population inhabit transboundary water basins. 
The intricate net of issues presented by inter-state disputes over water, not only 
in Central Asia, but also elsewhere in the world, has attracted debates concern- 
ing water, a finite resource, centered around the elusive dichotomy between 
cooperation and conflict among riparians.’? Alarmingly, the high measure of 
assertiveness and unpredictability in state conduct in the immediate aftermath of 
the Cold War era appeared to suggest conflict as a likelier outcome in disagree- 
ments over water than cooperation. Before long, the increasing emphasis on the 
security aspect of water disputes would prompt the coining of the phrase “water 
wars.” In a 1991 article, which made the phrase its title, Joyce Starr maintained: 
“Water security will soon rank with military security in the war rooms of defense 
ministries.’ 


The individual and comparative surveys carried out by a number of authors 
on inter-state disputes induced by the use of transboundary waters, on the other 
hand, tend to put the emphasis on cooperation.? These close studies of specific 
transboundary water controversies in the globe reveal the surprising attribute of 
inter-state discords over water as one uniquely conducive to creativity, resource- 


7 The subtitle of a 1984 book by T. Naff and R. Matson on the water contoversy in the 
Middle East has been greatly instrumental in enframing the debate. See T. Naff and R. Matson, 
Water in the Middle East: Conflict or Cooperation? (Boulder: Westview, 1984). Several other 
studies reflecting the theme of conflict and cooperation in the title have since followed. 


8 Joyce R. Starr, “Water Wars,” Foreign Policy 82/17, 19 (1991). See also H. Haftendorn, 
“Water and International Conflict,” 21 Third World QO. 51 (1999); Peter H. Gleick, “Water and 
Conflict: Fresh Water Resources and International Security,” 18 Int'l Security 79 (1993); Sandra 
Postel, The Last Oasis: Facing Water Scarcity 73-86 (London: Earthscan Publications, 1992); 
and A.H. Westing (ed), Global Resources and International Conflict: Environmental Factors in 
Strategic Policy and Action (New York: Oxford University Press, 1986). 


® Arun P. Elhance, “Hydropolitics: Grounds for Despair, Reasons for Hope,” 5 Int’ 
Negotiation 201 (2000); Aaron T. Wolf, “Conflict and Cooperation along International 
Waterways,” 1 Water Policy 251 (1998); Heather L. Beach et al, Transboundary Freshwater 
Dispute Resolution: Theory, Practice and Annotated References (Tokyo: United Nations 
University Press, 2000); Arun P. Elhance, Hydropolitics in the Third World: Conflicts and 
Cooperation in International River Basins (Washington: US Institute of Peace, 1999); Salman 
M.A. Salman and Lawrence Boisson de Chazournes (eds), International Watercourses: 
Enhancing Cooperation and Managing Conflict (Washington: World Bank Technical Paper, No. 
414, 1998); Stephan Libiszewski, Water Disputes in the Jordan Basin Region and their Role 
in the Resolution of the Arab-Israeli Conflict (Ziirich: Centre for Security Studies and Conflict 
Research, Occasional Papers No. 13, 1995). 
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fulness and cooperation among the interested parties, with only exceptional 
instances of violent friction. The “water wars” discourse, maintains one com- 
mentator, Aaron Wolf, drawing conclusions from his study of 145 transbound- 
ary water arrangements achieved this century, is untenable first of all for 
historical reasons—states do not go to war over water. More significant still, he 
argues, violence over water is barely consistent with the rational state behavior 
for strategic, economic and, most important of all, hydrologic reasons. Accordingly, 
the very nature of the resource and the strong interdependence effected by its 
transboundary movement act in practice to far outweigh the possible incentives 
that would induce the interested parties to consider violent conflict.!° In the face 
of the obvious hazards of mistrust and lasting strife in mutual relations, that is, 
administrations appear to be compelled to adopt reciprocally beneficial and work- 
able solutions scored through cooperative agreements. Arun Elhance similarly 
stresses cooperation as the likelier gesture in most cases, not only for the fact that 
its lack may readily engender a “lose-lose” situation for all concerned, but also 
through the impetus of such novel inputs in the present international setting as the 
economic leverages used by international organizations, principally the World 
Bank, to entice reluctant riparians into cooperation, growing democratization 
worldwide and, with it, the growing accountability in state conduct, and finally 
the increasing globalization and interdependence generally.!! “In the end,” 
Elhance argues, “even the most reluctant states are compelled to seek coopera- 
tion with their neighbors because hydrological interdependencies restrict the uni- 
lateral options available to each state while the environmental, economic, 
political, and social costs of non-cooperation or hydropolitical procrastination 
keep rising.”!2 


In Central Asia, concerted and comprehensive efforts among regional admin- 
istrations towards the settlement of differences over water have been encumbered 
by numerous obstacles in the unsteady life of the newly independent states of the 
region, as well as by the complexities of water infrastructure and arrangements 
inherited from the former federal entity, the Union of Soviet Socialist Republics 
(USSR). Nevertheless, the developments so far can be said largely to attest to 
cooperation among the riparians, rather than conflict, irrespective of how dispro- 
portionate the parties may be in political power. Cooperation, as opposed to 
intransigence, as the main thrust of the regional concerns over water has been evi- 
denced particularly in the willingness of regional powers towards consultations 
and negotiations with low-stature co-riparians in the use of shared waters. 
Therefore, imprudent though it may be to rule out the possibility altogether, the 
likelihood of violent confrontation in the region yielded by water stress alone 
should on the whole remain low. 


10 Wolf, supra note 9. 
1! Elhance (2000), supra note 9, at 214-7. 
12 Id. at 218. 
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A. LAW ON TRANSBOUNDARY WATERS 


A well-recognized feature of inter-state disputes on shared waters is the dom- 
inance of extra-legal concerns in the respective positions of the parties. Positions 
are invariably formed with a view to either sustain or promote the required degree 
of control over the flows based on the specific perceptions and projections in the 
domestic sphere involving the need for the resource. If one reason for this is the 
familiar entwining of law with the inherent strive for self-seeking and, hence, with 
politics, largely exacerbated by the lack of a central interpretive and enforcement 
mechanism in the community of states, another, and possibly more significant, 
reason is the very nature of the relevant body of law, which more often than not 
shows a capacity paradoxically to support positions on either side of an argument. 
This ambivalence in law is only fueled by the highly individual setting and the 
unique set of circumstances in which discords over water are shaped. Case-spe- 
cific complications and twists unavoidably evade the general dictates of princi- 
ples devoid of precision. 


Still, an equally conspicuous feature of these disputes, without doubt, is at 
once the appeal, in discursive exchanges between the riparians, to rights and 
duties under international law.!3 The keen and persistent posture presented by the 
parties in formulating opinions along legal principles, albeit the notorious ambi- 
guity of the law in both scope and direction, has served to render international law 
into a centrifugal force in disputes. Recent attempts to incorporate 1n the traditional 
body of fluvial law the concerns of the international community about environment 
and human health have further enhanced the role of law in transboundary water 
disputes. Territorial sovereignty, the principle focal to the concept of international 


13, On transboundary water law generally, see Charles B. Bourne, /nternational Water Law: 
Selected Writings of Professor Charles B. Bourne, edited by Patricia Wouters (London: Kluwer 
Law International, 1997); Janos Bruhacs, The Law of Non-Navigational Uses of International 
Watercourses (Dordrecht: Nijhoff, 1993); Ludwik A. Teclaff, Water Law in Historical 
Perspective (Buffalo: William S. Hein, 1985); Ralph Zacklin and Lucius Caflisch (eds), The 
Legal Regimes of International Rivers and Lakes (The Hague: Nijhoff, 1981); B.R. Chauhan, 
Settlement of International Water Law Disputes in International Drainage Basins (Berlin: E. 
Schmidt, 1981); A.H. Garretson et al (eds), The Law of International Drainage Basins (New 
York: New York University School of Law, 1967); J.D. Chapman (ed), The International River 
Basins (Vancouver: University of British Columbia Press, 1963); Friedrich Joseph Berber, 
Rivers in International Law (London: Stevens, 1959); James Simsarian, A Study of the Law 
Governing the Diversion of International Waters (Washington, 1939); Herbert Arthur Smith, 
The Economic Uses of International Rivers (London: P.S. King and Son, 1931); Stephen C. 
McCaffrey, “The Evolution of the Law of International Watercourses,” 45 Austrian J. Publ. & 
Int'l L. 87 (1993); James O. Moermond and Erickson Shirley, “A Survey of the International 
Law of Rivers,” 16 Denver J. Int'l L. & Pol’y 139 (1987); Dante A. Caponera, “Patterns of 
Cooperation in International Water Law: Principles and Institutions,’ 25 Natural Resources J. 
563 (1985); Charles Bourne, “The Right to Utilize the Waters of International Rivers,” 3 
Canadian Y.B. Int'l L. 187 (1965); F.J. Arechaga, “International Legal Rules Governing Use of 
Waters from International Watercourse,” 2 Inter-American L. Rev. 329 (1960); William Griffin, 
“The Uses of Waters of International Drainage Basins under Customary International Law,” 53 
Am. J. Int'l L. 50 (1959). 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


Transboundary Waters ¢ 105 


legal entitlement, is wearing away, to a notable extent, through the emerging 
norms of international environmental law. The more recent bids for the recogni- 
tion of “a human right to water’’!4 likewise threatens to erode the authority of 
states as the sole actors in the mechanisms of transboundary water allocation by 
contributing to the process new and unconventional actors via the corpus of inter- 
national human rights law. 


Traditionally, the law on transboundary waters centers around the enigma of 
territorial sovereignty, formally treated as the constitutive principle of modern 
states system. The principle often forms the assumption behind the water policies 
of upstream riparians in the absence of an international agreement. That is, the 
geographical advantage enjoyed by the state which holds the headwaters within 
its territory is construed by that state to be a legally privileged position, ostensi- 
bly in keeping with the principle of territorial sovereignty. This doctrine, known 
as absolute territorial sovereignty, bestows upon the upstream riparian the right to 
unilaterally control the flow of shared waters without a legal obligation to have 
regard for the interests of the downstream neighbor.'5 Also known as the Harmon 
doctrine, after the United States attorney-general who, in 1895, invoked it against 
Mexico in a dispute over the Rio Grande, the absolute territorial sovereignty is 
considered, however, to fall seriously short of forming an opinio juris as gener- 
ally demanded by customary international law. The doctrine has received 
virtually no recognition in state practice of transboundary water allocation.!é 
Nevertheless, the doctrine of absolute territorial sovereignty continues to be sig- 
nificant due to, on the one hand, its character in practice as a default rule of inter- 
national water policies employed by upstream riparians, unrestrained by a treaty 
arrangement, and, on the other, the strong alignment the doctrine indicates 
prima facie with the pivotal principle of the international system, namely terri- 
torial sovereignty. 


14 See Stephen C. McCaffrey, “A Human Right to Water: Domestic and International 
Implications,” 5 Georgetown Int'l Envtl. L. Rev. 1 (1992); Peter Gleick, “The Human Right to 
Water,” 1 Water Policy 487 (1999). 


15 See Moermond and Shirley, supra note 13, at 140; Xue Hangin, “Relativity in 
International Water Law,” 3 Colorado J. Int’l Envtl. L. & Pol’y 45, 48 (1992); Ludwik A. Teclaff, 
The River Basin in History and Law 158 (The Hague: Martinus Nijhoff, 1967); J.G. Lammers, 
Pollution of International Watercourses: Search for Substantive Rules and Principles of Law 361 
(The Hague: Martinus Nijhoff, 1984); Alexandre Kiss and Dinah Shelton, /nternational 
Environmental Law 119-20 (Ardsley-on-Hudson: Transnational Publishers, 1991). 


16 Moermond and Shirley, supra note 13, at 141; Hanqin, supra note 15, at 48; Gleick, 
supra note 8, at 107. See also Stephen McCaffrey, “The Harmon Doctrine One Hundred Years 
Later: Buried, Not Praised,” 36 Natural Resources J. 549 (1996). The evolved perspective in 
international law on territorial sovereignty is indicated in Malcolm N. Shaw, /nternational Law 
532-3 (Cambridge: Grotius, 1991), in the following words: “The view that international law 
supports an approach predicated upon absolute territorial sovereignty, so that a state could do 
as it liked irrespective of the consequences upon other states, has long been discredited.” 
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In response to the doctrine of absolute territorial sovereignty, theories have 
been advanced in traditional fluvial law to negate, or otherwise limit, the princi- 
ple of territorial sovereignty in its implications for transboundary waters, and 
thereby secure the interests of downstream riparians. The extreme theory, which 
repudiates territorial sovereignty altogether in its application to transboundary 
waters, is the doctrine of absolute territorial integrity.!7 The doctrine is built on 
the constancy of an international water basin and, as such, aims to dispossess the 
upstream riparian of the right to interfere with the natural flow of the water. The 
upstream riparian, accordingly, may utilize the waters that eventually leave its ter- 
ritory only to the extent that the exploitation does not impair the volume of water 
that reaches the downstream neighbor. This rigid doctrine that favors the down- 
stream riparian has been found as excessive and unaccommodating in basin-wide 
water apportionment as the doctrine of absolute territorial sovereignty. Again, just 
as the latter, it has found no reflection in actual state practice. 


The transboundary flow of waters is protected against arbitrary control at 
headwaters by two further doctrines which, unlike the previous two, have received 
acknowledgment and support in international practice in varying degrees. The 
doctrine of prior appropriation, which appears to have procured a not insignifi- 
cant niche in transboundary water allocation practices, expects the upstream ripar- 
ian to consider the existing rights of the downstream riparian in developing shared 
waters.!8 In its moderate version, the doctrine seeks to balance the historic rights 
of the downstream riparian over the flow rate in a shared basin with the new and 
drastic measures of control exacted by the upstream authority. The doctrine has 
been criticized for prioritizing “older use” over considerations of equitability. In 
most transboundary water basins, in particular in semi-arid and arid regions, 
appropriation of water by downstream riparians for irrigation antedates the 
exploitation of waters upstream, due basically to the greater need for stream water 
in arid lower reaches where the rainfall is less intense.!9 The privileging of the 
older water utilization practices of the downstream neighbor, dictated by need, 
may consequently undermine the historically later but equitable development of 
the shared waters, claimed by right, by the upstream riparian. This dichotomy 
between need and right has been argued to yield grave inequities in the matter. 
The unfairness is starkly evident especially in the case of economic exploitation 
such as hydropower production in the upstream state, which, through the tech- 
nology it involves, is unavoidably a later development project compared to irri- 


17 See Moermond and Shirley, supra note 13, at 142; Hangin, supra note 15, at 48; 
Lammers, supra note 15, at 361; Griffin, supra note 13, at 70; Jerome Lipper, “Equitable 
Utilization,” in Garretson et al (eds), supra note 13, at 20; Joseph W. Dellepenna, “Treaties as 
Instruments for Managing Internationally-Shared Water Resources: Restricted Sovereignty vs. 
Community of Property,’ 26 Case W. Res. J. Int'l L. 27, 35-6 (1994). 


18 See Lammers, supra note 15, at 364-6; Chapman, supra note 13, at 23. 


19 Aaron T. Wolf, “Criteria for Equitable Allocations: The Heart of International Water 
Conflict,’ 23 Natural Resources F 3, 6 (1999). 
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gation. Further, in some regions, and Central Asia seems to be one, the lack of 
greater historic appropriation on the part of the upstream riparian follows sim- 
ply from the unfavorable nature of its land for agriculture, often in sharp contrast 
to the downstream riparian. In this case, the prior appropriation doctrine, block- 
ing the upstream efforts to utilize the shared waters for purposes such as 
hydropower production, may prove to be doubly injurious to the downstream 
riparian, and thus clearly inequitable, as the upstream state is simply left to suf- 
fer from both its scanty arable land and an inability for the otherwise exploitation 
of the headwaters in its territory. 


Nevertheless, the doctrine of prior appropriation appears, at least in its mod- 
erate form, to be largely reflected in state practice. With the 1995 Israel-Palestine 
deal involving the aquifers in the West Bank and Gaza forming what is possibly 
the only exception, prior appropriation has been protected in transboundary water 
arrangements across the globe.2° The prime example is the historic rights of Egypt 
on the use of the waters of the Nile, which have been greatly and consistently pre- 
served in the agreements involving the Nile basin.2! Some of the other prominent 
examples in which the doctrine of prior appropriation has been observed are the 
respective transboundary water agreements between the United States and 
Mexico, the United States and Canada, and India and Pakistan.22 Not surprisingly, 
therefore, the doctrine has received implicit recognition in the United Nations 
(UN) Convention, of 1997, on the Law of the Non-Navigational Uses of Inter- 
national Watercourses.23 The Convention, which has attempted to codify, as well 
as develop, the law on transboundary waters, gives precedence to the obligation 
of the upstream riparian not to cause harm to the downstream neighbor (Article 
7) over the concerns of equitable utilization of waters among riparians, thus some- 
what sanctifying the historic rights of the downstream state. The Convention has 
attracted much criticism in this respect for continuing the inequities of the prior 
appropriation doctrine. Notwithstanding, it may have to be acknowledged that the 
approach in the Convention is by and large reflective of the existing state practice 
over historic uses in a shared basin. 


20 Jd. at 11. 


21 It should be noted, however, that the Nile agreements excluded most of the riparians. See 
Exchange of Notes between the United Kingdom and Egypt in regard to the Use of the Waters 
of the River Nile for Irrigation Purposes, May 7, 1929, League of Nations Treaty Series, No. 93, 
44; Agreement between the United Arab Republic and the Republic of the Sudan for the Full 
Utilization of the Nile Waters, Nov. 8, 1959, 453 United Nations Treaty Series [hereafter UNTS] 
51 (1963). 


22 See, respectively, Treaty between Mexico and the United States of America relative to 
the Utilization of Waters of the Colorado and Tijuana Rivers and of the Rio Grande (Rio Bravo) 
from Fort Quitman, Texas, to the Gulf of Mexico, Feb. 3, 1944, 3 UNTS 314 (1944); Treaty 
between Canada and the United States relating to Co-operative Development of the Water 
Resources of the Columbia River Basin, Jan. 17, 1961, 542 UNTS (1961); The Indus Waters 
Treaty between India, Pakistan and the International Bank for Reconstruction and Development, 
Sept. 19, 1960, 419 UNTS 126 (1962). 


23 See, for a discussion of the Convention, the text accompanying notes 42-58, infra. 
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The other doctrine which has been advanced to counter a strict application of 
the principle of territorial sovereignty by the downstream riparian in the utiliza- 
tion of transboundary waters stems from the widely acknowledged principle of 
law often communicated in the maxim sic utere tuo ut alienum non laedas (So use 
what is yours so as not to injure what is another’s), which forbids the misuse of 
territorial rights. Accordingly, states may not use, or lend or allow the use of, their 
territory in a manner prejudicial to the rights or interests of other states. The prin- 
ciple clearly enjoys wide support in international water law.24 Further, its broad 
purview, evidenced in the case law in which the principle has been upheld in the 
face of territorial sovereignty, in areas, beside transboundary waters, as diverse as 
territory acquisition, environment, state responsibility, and the use of force, sig- 
nifies the added strength of the principle, transforming it, as commonly acknowl- 
edged, into a general principle, a formal source of the law. As early as in 1928, 
the award in the /sland of Palmas case, seminal in the development of the doc- 
trine of territory acquisition in international law, stated: “Territorial sovereignty . . . 
involves the exclusive right to display the activities of a State. This right has as a 
corollary a duty: the obligation to protect within the territory the rights of other 
States. .. .”25 Similarly, the award reached in the Trail Smelter case, which, on 
transboundary air pollution, has been momentous in the efforts towards an inter- 
national environmental law, noted in 1941: “no State has the right to use or per- 
mit the use of territory in such a manner as to cause injury by fumes in or to the 
territory of another or the properties or persons therein, when the case is of seri- 
ous consequence and the injury is established by clear and convincing evi- 
dence.”26 Finally, in 1949, an equally decisive judgment delivered by the 
International Court of Justice in the Corfu Channel case, involving the use of 
force, adduced, in a now celebrated statement, “every State’s obligation not to 
allow knowingly its territory to be used contrary to the rights of other States.”27 


More specifically in its application to transboundary water disputes, the sic 
utere principle has been the recipient of unequivocal support in the holdings of 
international tribunals, a subsidiary source of general international law in iden- 


24 L. Oppenheim, /nternational Law: A Treatise, I: Peace, 474—S, edited by H. Lauterpacht 
(London: Longmans, 1955): 


... itis a rule of International Law that no State is allowed to alter the natural conditions 
of its own territory to the disadvantage of the natural conditions of the territory of a 
neighbouring State. For this reason a State is not only forbidden to stop or divert the flow 
of a river which runs from its own to a neighbouring State, but likewise to make such 
use of the water of the river as either causes danger to the neighbouring State or prevents 
it from making proper use of the flow of the river on its part. 


25 Island of Palmas Arbitration (United States v. Netherlands), 2 Reports of Int’l Arbitral 
Awards 829, 839 (1928). 


26 Trail Smelter Arbitration (United States v. Canada), 3 Reports of Int’l Arbitral Awards 
1905, 1911 (1941). 


27 Corfu Channel Case (United Kingdom v. Albania), [CJ Reports 4, 22 (1949). 
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tifying rules of law.28 In the judgment of the Permanent Court of International 
Justice in the case of the River Oder, in 1929, a milestone in the evolution of 
transboundary water law, the Court sustained the rights of co-riparians in the face 
of the principle of territorial sovereignty invoked by Poland over sections of the 
tributaries of the Oder, indicating “a common legal right” in “exclusion of any 
preferential privilege of any one riparian State.” The international status of the 
Oder had been established by the Treaty of Versailles of 1919, which, in so doing, 
had adopted the principles of international fluvial law. According to the Court, 
interpreting for the case the norms governing international water law, the ripari- 
ans in a shared basin, upstream and downstream alike, formed together a “com- 
munity of interest.” And, in the Court’s view, an “essential” dictate of this state of 
affairs was the “perfect equality” in the relations among the parties “in the use of 
the whole course of the river.”29 That is, the specific construction by the Court of 
the relevant norms of international water law granted each co-riparian what was 
in effect a veto power in the control or use of shared waters. The concept of “com- 
munity of interest,” key in the Court’s approach in the Oder case, has since been 
considered to be a precursor to the prevailing view today, urged by hydrology and 
environmental studies, of a transboundary basin as a complex and integrated 
unit, regardless of frontiers, and in negation of an absolute principle of terri- 
torial sovereignty. 


The principle of territorial sovereignty in respect of the utilization of trans- 
boundary waters was similarly repudiated in the Lake Lanoux case in 1957.39 The 
award extended by the arbitration tribunal emphasized the interests of the down- 
stream riparian, Spain, against the upstream authority, France, which had planned 
to divert the shared waters of Lake Lanoux in the Pyrenees for hydropower pro- 
duction. The joint utilization of frontier waters had been introduced in a bound- 
ary agreement between the parties in 1866. In the dispute, Spain, as joint user, 
strongly opposed the diversion suggested by France of shared waters, rejecting in 
the exchange between the parties not only payment towards compensation for 
possible injury it might incur with the diversion, but also the offer that the water 
diverted and used for generating electricity in France be then re-directed to the 
outflow to Spain, reinstating the original flow. In its evaluation of the respective 
claims, the arbitration tribunal weighed the principle of territorial sovereignty, and 
the rights it conferred on the territorial administration, against “the correlative 
duty not to injure the interests of a neighbouring state.’3! Acknowledging the focal 
nature of territorial sovereignty to legal entitlement, the tribunal nevertheless 


28 See The Statute of the International Court of Justice, Article 38(1)d. 


29 Case Relating to the Territorial Jurisdiction of the International Commission of the River 
Oder (United Kingdom, Czechoslovak Republic, Denmark, France, and Germany v. Poland), 
PCI, Series A, No. 23 1, 27 (1929). 


30 Lake Lanoux Arbitration (France v. Spain), 24 Int’ L. Rep. 101 (1957). See Brunson 
MacChesney, “Judicial Decisions: Lake Lanoux Case,” 53 Am. J. Int'l L. 156 (1959). 


31 Lake Lanoux Arbitration, supra note 30, at 112. 
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emphasized the obligations of the territorial state in the exercise of rights. 
“Territorial sovereignty plays the part of a presumption,” it noted, moving on to 
indicate the bounds of this general assumption in view of the responsibilities 
which territorial sovereignty at once involved. Hence, the tribunal added: “It must 
bend before all international obligations, whatever their source. . . “’32 In the con- 
text of the present dispute over the utilization of shared waters, France had a duty, 
as a legal obligation, to have regard for the interests of Spain, the co-riparian, in 
planning to develop the flow within its territory. “France cannot ignore Spanish 
interests,” the tribunal declared. Correspondingly, “Spain is entitled to demand 
that her rights be respected and that her interests be taken into consideration.”33 


The rights and interests of the co-riparian, protected in the sic utere princi- 
ple, should entail the so-called historic rights based on prior appropriation. This 
has been the view, at any rate, reflected in the 1997 Convention, as mentioned 
earlier. That is, the obligation not to cause harm, a direct extension of the sic utere 
principle, may require respect on the part of the upstream riparian for downstream 
interests based solely on earlier use. Subsequently, the historically later develop- 
ment projects, such as the hydropower generation plans by France in the Lake 
Lanoux case, may be blocked by a co-riparian alleging to be adversely affected 
by the planned development. This approach, affirmed in the 1997 Convention, is 
also largely in line with the specific interpretation of transboundary water law 
advanced in the River Oder case, which appeared to recognize a veto power for 
each basin state, as part of a community of interest, in the development of 
shared waters. 


Significantly, however, the Lake Lanoux settlement allowed certain limita- 
tions to the no-harm requirement. The tribunal, having recognized the interests of 
the downstream riparian, proceeded to balance the no-harm rule thereby affirmed 
with the dictates of equity, a general principle and a source of law, departing from 
the uncompromising version of the sic utere principle in the Oder holding. The 
tribunal rejected the broad view, assumed in the latter case, that a prior agreement 
between co-riparians was an absolute prerequisite for a development project, with 
consequences for the flow, to be carried out upstream, provided that the upstream 
authority took into account, through bona fide consultations and negotiations, the 
interests of downstream riparians. In the present case, the scheme developed by 
France to divert the waters of Lake Lanoux thus accorded Spain, the downstream 
riparian, a right to good faith discussions and exchange of opinions with France, 
with a view to ensure respect for downstream interests. Yet France, with due 
observance of these interests, was under no further obligation towards the down- 
stream riparian. That is, France did not have to obtain the prior consent or 
approval of Spain for setting its project in action. 


32 Id. at 120. 
33 Id. at 140. 
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In repudiating the prerequisite of a prior agreement among co-riparians for a 
development scheme by the upstream riparian involving shared waters, the tri- 
bunal relied, on the one hand, on customary norms formed in international prac- 
tice, and, on the other, on the demands of reasonableness and fair play, referred 
to, in the tribunal’s opinion, as the “most general principles of international law’”34 


The tribunal contended that “the rule that States may utilize the hydraulic 
power of international watercourses only on condition of a prior agreement 
between the interested States cannot be established as a custom, even less a gen- 
eral principle of law.’35 According to the tribunal, nothing as drastic followed from 
state practice in the matter. The customary conduct, the tribunal argued, rather 
“confin[ed] itself to obliging the States to seek, by preliminary negotiations, terms 
for an agreement, without subordinating the exercise of their competences to the 
conclusion of such an agreement.”>6 In this view, the obligation to negotiate an 
agreement, as commanded by custom, ought not to be confused with an obligation 
to reach an agreement, which, strictly assigned, would mean in practice, 


either the general paralysis of the exercise of State jurisdiction whenever 
there is a dispute, or the submission of all disputes, of whatever nature, to the 
authority of a third party; international practice does not support either the 
one or the other of these consequences.?’ 


Whereas the duty to negotiate an agreement, entrenched in state practice, signi- 
fied, in the tribunal’s view, the obligation to involve co-riparians “in a common 
study of a development programme,” thereby to receive and honor, in good faith, 
suggestions that would yield to “mutual concessions” and reconcile conflicting 
interests. As such, this duty, the tribunal held, was “incontestable” in law, sup- 
ported by “sanctions” in cases, for instance, “of an unjustified breaking off of the 
discussions, abnormal delays, disregard of the agreed procedures, systematic 
refusals to take into consideration adverse proposals or interests, and, more gen- 
erally, in cases of violation of the rules of good faith.”38 Rejecting the prerequi- 
site of a prior agreement beyond the requirement to negotiate in good faith, 
attested to in international practice, the tribunal further elaborated on the scope 
of the obligation: 


As a matter of form, the upstream State has, procedurally, a right of initia- 
tive; it is not obliged to associate the downstream State in the elaboration of 
its schemes. If, in the course of discussions, the downstream State submits 


34 Td. at 132. 

35 Id. at 129. 

36 Jd. at 128, emphasis added. 
37, Id. at 132. 

38 Jd. at 128, 129. 
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schemes to it, the upstream State must examine them, but it has the right to 
give preference to the solution contained in its own scheme provided that it 
takes into consideration in a reasonable manner the interests of the down- 
stream state.39 


Notably, the considerations of equitability, namely reasonableness and good 
faith, underscored in the tribunal’s approach in the Lake Lanoux case, cut across 
the upstream-downstream distinction in the utilization of transboundary waters. 
Equitability, expected first and foremost of the upstream conduct admittedly, 
urges a disposition that is receptive to communications by the downstream author- 
ity, with a view to render the upstream utilization as ultimately equitable in 
respect of downstream interests. This, however, does not seem to consume all that 
there is to equitability, as invoked in the Lake Lanoux case, insofar as the prior 
agreement doctrine, which favors the downstream riparian, is also rejected in the 
settlement through, once again, concerns for equitability. For the doctrine may 
permit one party, the downstream riparian, to have undue advantage in the reso- 
lution of what is in essence a conflict of interests. That the conflict involves the 
sovereign exercise of territorial rights by one of the parties, which may be insu- 
perably blocked by another, increases the alarming and intractable nature of the 
problem under the prior agreement doctrine. The inequity which the doctrine may 
thus lead to is apparent in the case in particular of the possible event of willful 
intransigence on the part of the downstream riparian. In other words, by allowing 
the downstream riparian a veto right in the upstream development efforts, the 
prior agreement doctrine may readily transform into a reward extended to arbi- 
trary resoluteness in a conflict, possibly at the cost of equitable utilization by the 
upstream riparian. 


To recapitulate, then, in the approach of the arbitration tribunal in the Lake 
Lanoux settlement, equitability appears to work both ways, namely as a duty for 
the downstream as well as upstream authority. Equitability dictates fair and rea- 
sonable utilization of basin-wide water resources by the upstream riparian, with 
due regard for downstream interests. Yet, equitability may at the same time oblige 
the downstream riparian to respect, or tolerate, fair and reasonable upstream 
development in the use of the resources, albeit the possible detrimental effects for 
an existing downstream utilization. 


This approach conspicuously shifts the emphasis in transboundary water law 
from interest to equity. Adverse interests, which certainly need to be taken into 
consideration, do not receive, notwithstanding, the absolute, unconditional pro- 
tection of law. Interests which are not strictly in line with the demands of equity 
may accordingly give way to new or planned, but equitable, uses. The equitable 
utilization principle thus established aims to introduce limitations to the no-harm 
principle and eliminate the inequities of the prior appropriation doctrine, making 


39 Id. at 140. 
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conceivable in a shared basin a review of the existing or historic uses along the 
dictates of equity.4° 


Consequently, the equitable utilization principle has come to initiate in trans- 
boundary water law a formidable polarity with the no-harm principle, which pro- 
tects prior appropriation.4! The antinomy has received much critical attention in 
the discussions, in particular, of the most significant attempt to date towards the 
codification of the law, the UN Convention on the Law of the Non-Navigational 
Uses of International Watercourses, adopted in 1997.42 This framework 
Convention, drafted by the UN International Law Commission, enlists both prin- 
ciples, the equitable utilization and the no-harm, creating in turn considerable ten- 
sion in scope and direction. However, the Convention appears, as commonly 
interpreted, ultimately to tip the balance in favor of the no-harm principle, that is, 
interest and prior appropriation. 


The Convention adopts the principle of equitable utilization as the first and 
most basic dictate of the law.43 Accordingly, “[w]atercourse States shall in their 
respective territories utilize an international watercourse in an equitable and rea- 
sonable manner” (Article 5). The principle, as with its specific interpretation in 


40 On the principle of equitable utilization, see Lipper, supra note 17; P. Sands, Principles 
of International Environmental Law I: Frameworks, Standards and Implementation 347-50 
(Manchester: Manchester University Press, 1995); P.W. Birnie and A.E. Boyle, /nternational 
Law and the Environment 215-24 (Oxford: Clarendon, 1992); O. McIntyre, “Environmental 
Protection of International Rivers,” 10 J. Envil. L. 79, 86—-7 (1998); Charles B. Bourne, “The 
International Law Association’s Contribution to International Water Resources Law,’ 36 Natural 
Resources J. 155, 216 (1996); Pamela LeRoy, “Troubled Waters: Population and Water Scarcity,” 
6 Colorado J. Int'l Envtl. L. & Pol’y 299, 319 (1995); Stephen C. McCaffrey, “Water, Politics 
and International Law,” in Gleick (ed), supra note 3, at 98 (“equitable utilization is a—and per- 
haps the—fundamental rule in the field’). 


41 The contradiction is well reflected in the title of the article, by Albert E. Uttan, “Which 
Rule Should Prevail in International Water Disputes: That of Reasonableness or That of No 
Harm?” 36 Natural Resources J. 635 (1996). 


42 UN Doc. A/51/869, May 21, 1997, reproduced in 36 Int'l Legal Materials 700 (1997). 
The work towards a multilateral convention on the non-navigational uses of transboundary 
waters commenced upon the recommendation of the General Assembly in its resolution 2669 
(XXV), Dec. 8, 1970. The International Law Commission, which undertook the work, was able 
to complete a draft in 1994. The General Assembly adopted a revised version of the draft on 
May 21, 1997. The Convention requires a minimum of 35 ratifications for entry into force. As 
of August 2001, only ten states have ratified the Convention, with 16 others remaining as sig- 
natories, Multilateral Treaties Deposited with the Secretary General, United Nations, as avail- 
able on http://www.un.org/Depts/Treaty. See, on the Commission’s work, Stephen C. McCaffrey, 
“Background and Overview of the International Law Commission’s Study of the Non- 
Navigational Uses of International Watercourses,” 3 Colorado J. Int'l Envil. L. & Pol’y 17 
(1992); and Stephen C. McCaffrey, “Current Developments: The International Law Commission 
Adopts Draft Articles on International Watercourses,” 89 Am. J. Int'l L. 395 (1995). 


43 See Commentaries attached to draft articles adopted by the Commission at its 46th ses- 
sion, reproduced in “The Law of Non-Navigational Uses of International Watercourses: Extracts 
from the Report of the International Law Commission,” 24 Envtl. Pol’y & L. 335, 341 (1994). 
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the opinion of the arbitration tribunal in the Lake Lanoux case, includes the duty 
in the use of shared waters to have regard for adverse interests via consultation 
and cooperation with co-riparians. In this respect, the no-harm doctrine can be 
said to be subsumed within the principle of equitable utilization to a certain 
extent, insofar as equitability and harm, as two “objective” notions, must be 
understood as hardly mutually compatible. In other words, equitability, dictated 
in the principle, is of necessity exclusive of harm wrongfully inflicted on co-ripar- 
ians. This consideration of harm, however, accounts only for wrongful, or what 
may be termed “objective,” harm, namely harm that would clearly outweigh the 
rest of a possible range of factors involved in equitability, as opposed to the “‘sub- 
jective” harm, the mere interest, protected within the broader ambit of the tradi- 
tional doctrine of prior appropriation. That is, what is subjectively harmful to a 
co-riparian, such as a detrimental effect on an existing use, may not necessarily 
signify harm in an objective sense, i.e., in the company of a number of other con- 
siderations relevant to the assessment of equitability, such as geographic, hydro- 
graphic, ecological, social, economic, and demographic factors, as indeed listed, 
non-exhaustively so,“ in the Convention (Article 6). The Convention also cites 
among the factors relevant to equitable and reasonable utilization the effects on 
the co-riparians and the prior and potential uses (Article 6[1]d-e), urging co-ripar- 
ians to take into account all the relevant factors together in a possible deal. “The 
weight to be given to each factor,” the Convention provides, “is to be determined 
by its importance in comparison with that of other relevant factors” (Article 6[3)]). 


The principle of equitable utilization, as stated in the Convention, is largely 
based on an earlier attempt at codification by the International Law Association 
(ILA), namely the Helsinki Rules on the Uses of the Waters of International 
Rivers, adopted in 1966.45 The Helsinki Rules, having cited the relevant factors 
in assessing equitability (Article 5), including existing utilization, proceed to 
state: “A use or category of uses is not entitled to any inherent preference over 
any other use or category of uses” (Article 6). Similarly, Article 10 in the 1997 
Convention provides: “In the absence of agreement or custom to the contrary, no 
use of an international watercourse enjoys inherent priority over other uses.” The 
only exception, Article 10 stipulates, is the “special regard [to be] given to the 
requirements of the vital human needs.” Prior appropriation, one of the relevant 
factors, is denied a privileged status in the overall assessment of equitability with 


44 The commentary by the International Law Commission on Article 6 includes the state- 
ment: “The wide diversity of international watercourses and of the human needs they serve 
makes it impossible to compile an exhaustive list of factors that may be relevant in individual 
cases.” Id. at 342. 


45 Adopted by the International Law Association at the 52nd conference, held at Helsinki 
in August 1966. Report of the Committee on the Uses of the Waters of International Rivers 
(London: International Law Association, 1967). On the work of the ILA on transboundary water 
law, see E.J. Manner and V.M. Metsalampi (eds), The Work of the International Law Association 
on the Law of International Water Resources (Helsinki: Finnish Branch of ILA, 1988); and 
Bourne, supra note 40. 
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strikingly greater precision in the Helsinki Rules, which state: “An existing rea- 
sonable use may continue in operation unless the factors justifying its continu- 
ance are outweighed by other factors leading to the conclusion that it be modified 
or terminated so as to accommodate a competing incompatible use” (Article 8).46 


In short, the principle of equitable utilization in the approach of the Helsinki 
Rules, and ostensibly in the 1997 Convention, which is mostly along the lines 
articulated in the former, (a) extends absolute protection only in cases of objec- 
tive harm, with (b) equity clearly and without exception overriding interest, and 
with, correspondingly, (c) the interest in the existing use accorded the status of 
nothing more than a mere factor, among others, in assessing equitability. In a later 
undertaking by the ILA in 1986, the Complementary Rules Applicable to Inter- 
national Resources,*’ the harm incurred by co-riparians receives a novel and dis- 
tinct emphasis, and a notion of “substantial injury” is in turn introduced (Article 
1). Accordingly, “[a] basin State shall refrain from and prevent acts or omissions 
within its territory that will cause substantial injury to any co-basin State.” 
Nevertheless, the ILA approach persists to continue distancing itself from the 
prior appropriation doctrine, adding that concerns for equitability, as outlined in 
the Helsinki Rules, may well be deemed to “justify” the injury. Subsequently, 
once again, the ILA approach prioritizes equity over subjective harm or interest, 
and is, as such, of one piece with the specific interpretation of the sic utere prin- 
ciple as invoked in the Lake Lanoux settlement. In this view, the use of shared 
waters needs to be reasonable and equitable, with due regard for the interests of 
co-riparians. Yet equitability, this view maintains, may enable a review of exist- 
ing or historically prior uses as well as those new or planned. 


The system offered by the 1997 Convention, which likewise reflects this view 
in its principle of equitable utilization, at once includes a significant departure. 
The Convention, having stipulated the principle of equitable utilization as the 
most basic principle governing the law, goes on to establish the no-harm rule, in 
a version that seems wholly to embrace the prior appropriation doctrine, as an 
equally focal principle within its system. Article 7 in the Convention states: 
‘“‘Watercourse States shall, in utilizing an international watercourse in their terri- 
tories, take all appropriate measures to prevent the causing of significant harm to 
other watercourse States.” This entirely innocuous statement of the widely held 
sic utere principle becomes nevertheless a strong affirmation of the prior appro- 
priation doctrine as the Convention refuses, unlike, say, the ILA approach, to rec- 
ognize a distinction between the objective and subjective harm, between wrongful 


46 See, on the ILA position in this respect, Eyal Benvenisti, “Collective Action in the 
Utilization of Shared Freshwater: The Challenges of International Water Resources Law,” 90 
Am. J. Int'l L. 384, 408-9 (1996); and Patricia K. Wouters, “An Assessment of Recent 
Developments in International Watercourse Law through the Prism of the Substantive Rules 
Governing Use Allocation,” 36 Natural Resources J. 417, 420 (1996). 


47 Adopted by the International Law Association at the 62nd conference held at Seoul in 
1986. 
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injury and injury that can be justified by equity. Addressing apparently both, so 
long as the harm is significant, the Convention comes close to bestowing on co- 
riparians a right of assent akin to a veto power in the development of shared 
waters, thus reverting on the whole to the position advocated in the judgment of 
the River Oder case back in 1929, as discussed earlier. That is, while harm under 
the principle of equitable utilization is only one of the factors in the assessment 
of equitability, and thus justifiable in the event of the appropriate combination of 
those factors, the Convention, through its no-harm provision, rules out altogether 
the idea of equitable or justifiable harm, stressing interest, as opposed to equity, 
as the key concept in the settlement of conflicts over transboundary water use. 


The no-harm rule, divorced of equity, so very meticulously and fundamen- 
tally posed in Articles 5 and 6 of the Convention, comes as a result simply to reit- 
erate the polarization and intransigence that underwrite the traditional upstream 
and downstream dichotomy. Further, when harm in question is not objectively 
manifest, in cases chiefly of injury to existing use, the two principles which the 
1997 Convention hinges on, the equitable utilization and no-harm, effectively can- 
cel each other out. The upstream riparian is equipped by the Convention with the 
principle of equitable utilization, which tolerates harm to the co-riparian so long 
as the harm is not wrongful, and the downstream riparian has the no-harm prin- 
ciple, which tolerates no significant harm. That is, far from offering a reconcili- 
ation of the age-old upstream-downstream difference, the system stresses and 
continues the polarization, ultimately yielding to a paralysis. 


And if, conversely, the no-harm principle in Article 7 were to be comple- 
mented with concerns for equitability provided in Articles 5 and 6, it would 
appear that, already incorporated in the principle of equitable utilization, which 
protects against wrongful or objective harm, the no-harm rule of the Convention 
would become paradoxically redundant, serving no purpose. This, indeed, had 
been the view held in the drafting stage by some of the members of the 
International Law Commission (ILC), who opposed the inclusion of Article 7 in 
the draft altogether.48 The draft Article 7, which, unlike the present version, clearly 
linked the no-harm principle to the equitable utilization principle, tolerated sig- 
nificant injury justified by considerations of equity, thus rendering the no-harm 
rule largely redundant. The subparagraph (a) of paragraph 2 in the draft Article 
7, missing in the final text, urged the riparian which had caused the significant 
harm to consult with the co-riparian suffering the harm on “the extent to which 
such use is equitable and reasonable taking into account the factors [relevant to 
equitable and reasonable utilization] listed in Article 6.49 


That the draft adopted by the Commission subjected the existing, as well as 
planned, uses to a review along the dictates of equity, in turn rejecting the prior 


48 See Commentaries, supra note 43, at 344. 
49 Id. at 343. 
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appropriation doctrine, is evident also from the commentary the Commission 
attached to the draft Article 7. Clarifying the approach of the Commission in 
drafting the article, the commentary mentions, among others, the following con- 
cern held by the Commission: “the fact that an activity involves significant harm 
would not of itself necessarily constitute a basis for barring it.” The commentary, 
further elucidating this point, continues: 


In certain circumstances “equitable and reasonable utilization” of an inter- 
national watercourse may still involve significant harm to another water- 
course State. Generally, in such instances, the principle of equitable and 
reasonable utilization remains the guiding criterion in balancing the interests 
at stake.5° 


Thus, according to the Commission, the subparagraph (a) of paragraph 2 in the 
draft Article 7, omitted in the Convention, was to oblige the parties to consult with 
a view to assess whether the use that caused the harm “has been equitable and rea- 
sonable taking into account, inter alia, the non-exhaustive list of factors referred to 
in Article 6.”>! 

Article 7 in its final version, as adopted in the Convention, on the other hand, 
has taken an entirely new turn. Reducing the crucial mention in the draft of the 
principle of equitable utilization to an oblique reference to Articles 5 and 6 within 
the diminished context of the obligation of the riparian whose use has caused 
harm to “[consult] with the affected State, to eliminate or mitigate such harm and, 
where appropriate, to discuss the question of compensation,” Article 7 in the 
Convention has opted for a notion of no-harm freed of equity, endorsing the prior 
appropriation doctrine rejected in the draft. Further, in developing this preference 
for interest, as opposed to equity, the Convention has introduced an intricate 
mechanism for planned measures with possible “significant adverse effects” on 
co-riparians (Part III), which, for all practical purposes, and with some irony, has 
come to justify the foreboding articulated by the arbitration tribunal in the Lake 
Lanoux settlement, quoted earlier, that agreement among co-riparians as a pre- 
requisite in the development of shared waters, dictated by the prior appropriation 
doctrine, would mean “either the general paralysis of the exercise of State juris- 
diction whenever there is a dispute, or the submission of all disputes, of whatever 
nature, to the authority of a third party.’52 


The conspicuous lack of enthusiasm in the community of states to ratify the 
Convention may partly be accounted for by the undue emphasis in the Convention 
on interest, in a conflict of uses, at the cost of equity, urging prior agreement 
among co-riparians in cases of subjective as well as objective harm. Thus, the 
possibility has often been entertained that the Convention might even never enter 


50 Jd., emphasis added. 
51 Id. at 344, 


52 See supra note 37. 
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into force. Nonetheless, given the customary conduct, as reflected in numerous 
treaties pertaining to transboundary water allocation,°3 the Convention, holding 
interest over equity, is probably close to the realities of state practice in trans- 
boundary water use and, consequently, not all that wide off the mark. Evidently, 
the sheer presence of a transboundary water treaty, a meeting of free sovereign 
wills over a shared basin, occasioned no doubt by a number of factors among the 
parties, factors that are largely case-specific and not related exclusively to the use 
of the basin waters, necessarily signifies a package deal of rewards and compro- 
mises. The idea of a treaty is, by its nature, inclusive of interest, sometimes 
regardless of equity. Therefore, it seems to be only natural that most transbound- 
ary water deals should, as noted earlier, be responsive to prior appropriation. 
Further, not only concerns for international peace and security, but also the grow- 
ing interdependence in the international community, may exhort co-riparians into 
cooperation, which will unavoidably take into account interest as well as equity. 
In other words, the seeming contradiction in the 1997 Convention between the 
principles of equitable utilization and no-harm may need to be understood as sim- 
ply reflective of the complexities entailed in the interaction in the international 
community. 


It is perhaps not surprising, therefore, that the World Bank, in its established 
practice, clearly prioritizes the no-harm rule and demands prior agreement, refus- 
ing to lend support to projects involving a shared basin where the planned mea- 
sure is disputed by a co-riparian. And it is hardly surprising that the 1997 
Convention, through its specific formulation of the no-harm rule, should appear 
to exert considerable influence on the emerging law, though it may never enter 
into force.54 The first clear and noteworthy sign of this influence came in the 
opinion of a 1997 decision by the International Court of Justice (ICJ) on a dis- 
pute between Hungary and Slovakia over the shared waters of the Danube.°> 


The dispute involved the construction and operation of a massive system of 
locks on the Danube, the Gabcikovo-Nagymaros Project, agreed between Hungary 
and Czechoslovakia in 1977. When Hungary had subsequently discontinued its 
share of the joint work based on the project, Czechoslovakia had responded by 
devising and putting into action the unilateral measure of diverting the Danube, 


53 See the text accompanying notes 20-22, supra. 


34 See S.C. McCaffrey and M. Sinjela, “The 1997 United Nations Convention on Inter- 
national Watercourses,” 92 Am. J. Int’l L. 97, 106-7 (1998). 


55 Case Concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment of 
Sept. 25, 1997, ICJ Reports 7 (1997). See, on the judgment, Johan G. Lammers, “The 
Gabcikovo-Nagymaros Case Seen in Particular from the Perspective of the Law of International 
Watercourses and the Protection of the Environment,” 11 Leiden J Int’l L. 287 (1998); P. Sands, 
‘“Watercourses, Environment and the International Court of Justice: The Gabcikovo-Nagymaros 
Case,” in Salman and Chazournes (eds), supra note 9, at 103-26; Mari Nakamichi, “The 
International Court of Justice Decision regarding the Gabcikovo-Nagymaros Project,” 9 
Fordham Envitl. L. J. 337 (1998) 
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about 80 percent of its waters, to the Gabcikovo Power Plant in the Czechoslovak 
territory. The waters diverted were to be released back to the Danube further 
downstream. The measure was opposed by Hungary, which would shortly 
denounce the 1977 deal altogether. The Court, in settling the dispute, found that 
the specific measure by Czechoslovakia in the use of shared waters had been 
unlawful for using more than an equitable and reasonable share and for its adverse 
impact on the ecology. And, according to the Court, the measure could not be jus- 
tified as a “countermeasure” in response to Hungary’s equally wrongful breach, 
for a countermeasure had to be proportionate to the injury suffered. Of particular 
note in the opinion of the Court, certainly more controversial than the judgment 
itself, has been the reference by the Court to the 1997 Convention in acknowl- 
edgment of the emerging customary law on transboundary water use. In this first 
and only deliberation on the issue in its case-law,°® the Court invoked the “com- 
munity of interest” notion, as advanced in the River Oder case, which assumed 
“the perfect equality of all riparian States in the use of the whole course of the 
river,’5? adding: “Modern development of international law has strengthened this 
principle . . . as evidenced by the adoption of the Convention of 21 May 1997 on 
the Law of the Non-Navigational Uses of International Watercourses by the 
United Nations General Assembly.”58 Remarkably, the Court chose to ignore the 
arguments from equity suggested in the Lake Lanoux settlement against the 
assumption of “perfect equality” and thus against prior agreement as a prerequi- 
site among co-riparians,°? consequently pronouncing the principle of no-harm in 
a version significantly disengaged of concerns for equitability. 


State practice in the matter, as it has unfolded in international agreements on 
transboundary waters, appears to indicate, greatly in support of the ICJ position, 
that the sole constraint on prior appropriation, a concept based on interest, as 
opposed to equity, is in effect only another interest-based concept—“need.” Aaron 
Wolf, in his study of transboundary water agreements in this century, argues that 
the element focal to the positions of the negotiating parties in most of these deals 
is the respective “needs” of the parties, “defined by irragable land, population, or 
the requirements of a specific project.” The positions, ultimately translated into 
deals, are therefore largely interest-based rather than rights- or equity-based. 
While one possible reason for this, according to Wolf, is “the psychology of nego- 
tiations,” another “may simply be that rights are not quantifiable and needs are.””6! 


56 See also the discussion of the 1997 Convention in the separate opinion of the judge 
Koojimans in the Case Concerning Kasikili/Sedudu Island (Botswana v. Namibia), ICJ 
Judgment of Dec. 13, 1999, paras. 25-38. 


57 See the text accompanying note 29, supra. 

58 Supra note 55, para. 85. 

59 See on this, id., the dissenting opinion of the judge ad hoc Skubiszewski, paras. 9-15. 
60 Wolf, supra note 19, at 10. 

61 Jd. 
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That is, state practice may be said to indicate the no-harm principle, along- 
side the principle of equitable utilization, as part of the basic normative frame- 
work governing the law on transboundary waters. It is no longer disputed that the 
latter principle, including the obligation to cooperate in good faith with states 
adversely affected by planned measures, is a customary norm generally binding 
on state conduct. The principle has been consistently upheld in the case law and 
in codification efforts. The no-harm principle, advanced in the 1997 Convention, 
and reflected in international agreements on water and in the relevant case law, 
with the significant exception of the Lake Lanoux settlement, appears to be also 
included in the basic normative framework in the field, though arguably lacking 
the degree of opinio juris which sustains the principle of equitable utilization, 
insofar as evidence may be found, not only from the general principle of equity 
but also from state practice, to support the ILA position and, strikingly, that of the 
ILC as exhibited in the draft articles,®? that the no-harm dictate may ultimately be 
no more than simply auxiliary to the broader concerns for equity, thus strictly 
refusing to protect interest where clearly inimical to equity and reason. On the 
other hand, the policy considerations regarding international peace, security and 
cooperation, which should certainly be presumed to receive some reflection in the 
emerging law, may continue to bolster the emphasis on no-harm and in turn 
increase the legal conviction in the community of states for the no-harm principle. 


The tension largely inherent between the principles of equitable utilization 
and no-harm should nevertheless endure, threatening, not infrequently, to repro- 
duce the age-old upstream-downstream intransigence. The dichotomy between 
equity and policy, right and interest, which appears to mediate the law to a cer- 
tain extent, in both the 1997 Convention and in the decisions of international 
courts, is likely to emerge in full force in the positions of the parties in specific 
disputes, fired essentially by interest and yet anxious for a discursive alignment 
with the law, and subsequently effect a natural polarization centered around the 
two principles, respectively. 


Finally, the inconclusive nature of the law should be expected to be further 
magnified by the unique circumstances in which disputes are formed and which 
tend to evade abstract formulations. It is to this individuality, the unique setting 
and circumstances presented by the transboundary movement of waters in Central 
Asia, which the discussion must now turn. 


B. TRANSBOUNDARY WATER BASINS IN CENTRAL ASIA 


The single most significant hydrologic region in Central Asia is the Aral Sea 
drainage basin, with an expanse of about 1.8 million km2.6 The region stretches 
from the Caspian Sea in the west to the Tien Shan and Sarykol mountain ranges 


62 See the text accompanying notes 48-51, supra. 


63 The figures in this section on drainage areas, surface water resources, diversion struc- 
tures and storage facilities in the Aral Sea basin have been compiled, and readjusted in places 
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in the east, adjoining the steppes of Kazakhstan to the north of this area and the 
Indus and Helmand river basins to the south. The basin states include, beside the 
five Central Asian republics, the adjacent states of Afghanistan and Iran. To the 
east and north of the basin, a number of international water systems, of varying 
significance, bond Central Asia with states bordering the region. In the Tarim 
basin beyond the north-south axis of the Tien Shan and Sarykol ranges, 
Kyrgyzstan and Tajikistan share flows with China. The Ili basin to the north of 
this area has Kazakhstan and China as co-riparians over several streams. The Ob 
basin to the further north holds river courses which cross the boundaries of 
Kazakhstan, China, and Russia. And lastly, Kazakhstan is a co-basin state with 
Russia in the Ural and Volga watersheds to the north of the Caspian. 


The Aral Sea is a frontier lake, surrounded by the territories of Uzbekistan 
and Kazakhstan, at the heart of Central Asia. It borders on the desert and semi- 
desert regions of Kyzyl Kum, Kara Kum, Ustyurt, and the steppe. Once the 
world’s fourth largest inland water body, the Aral Sea has experienced in recent 
decades a dramatic decline in its water level, volume and surface area.®4 The mean 
water level of about 53 meters in the lake before the 1960s decreased, towards the 
mid-1990s, by up to 20 meters and is said to be continuing today to do so by an 
annual average of about 1 meter. The volume of water at about 1,090 km? in the 
previous era is now down by 60 percent. And the surface area of about 66,000 
km2 has shrunk by half. The diminution in the Aral Sea has come about chiefly 
through the drop in the inflow by the rivers feeding it, namely the Amu Darya and 
Syr Darya, long overused to meet the demands of irrigation in the former Soviet 
virgin land. The annual flow of over 50 km3 from these rivers into the Aral Sea 
prior to the 1960s is now reduced to a mere dribble of below 5 km}. The previous 


to accommodate my own estimates, from the following sources: FAO, supra note 1; FAO AQUA- 
STAT country reports on Central Asian states, supra note 4; United Nations Environment 
Programme (UNEP), The Aral Sea: Diagnostic Study for the Development of an Action Plan for 
the Conservation of the Aral Sea (Nairobi: UNEP, 1992); UNEP Global and Regional Integrated 
Data (GRID), Arendal: Environment and Natural Resources Information Network, on the Aral 
Sea, available at http://www.grida.no/aral/main_e.htm (accessed in Spring 2001); The 
International Fund for the Aral Sea (IFAS), UNEP, and the World Bank, Report on the 
Environment State of the Aral Sea Basin, at http://www.grida.no.aral/aralsea/english/ 
about/about.htm (accessed in Spring 2001); and, in particular on the drainage areas of the rivers 
Murgab, Tejen, and Atrek, Oregon State University Transboundary Freshwater Dispute 
Database, at http://terra.geo.orst.edu/users/tfdd/register/asia.html (accessed in Fall 2000). 


64 See, for the figures on the deterioration in and around the Aral Sea, Michael H. Glantz, 
“Creeping Environmental Problems in the Aral Sea Basin,” in I. Kobori and M.H. Glantz (eds), 
Central Eurasian Water Crisis: Caspian, Aral, and Dead Seas 38-46 (Tokyo: United Nations 
University Press, 1998); Michael H. Glantz et al, “Tragedy in the Aral Sea Basin: Looking Back 
to Plan Ahead?” in H. Malik (ed), Central Asia: Its Strategic Importance and Future Prospects 
167-9 (New York: St. Martin’s Press, 1994); Arun P. Elhance, “Conflict and Cooperation over 
Water in the Aral Sea Basin,” 20 Studies in Conflict and Terrorism 207, 210 (1997); Peter 
Sinnott, “The Physical Geography of Soviet Central Asia and the Aral Sea Problem,” in R.A. 
Lewis (ed), Geeographic Perspectives on Soviet Central Asia 86-7 (London: Routledge, 1992); 
Marat Ruzmetov, “Khorazm,” Central Asia Monitor 1/23, 26 (1999). 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


122 ¢ Boundary Issues in Central Asia 


Opt 


irtysi 


RUSSIAN FEDERATION 


Liral 


Astrakhang 


A 


OTehran 


IRAN 
Map 6: Transboundary Water Basins in Central Asia 
Necati Polat - 978-90-04-48050-6 


Downloaded from Brill.com 11/26/2023 10:00:39PM 
via Wikimedia 


Transboundary Waters ¢ 123 


Ob 


Ahotan 


Kowkehel, Pani Yarkanc 
200 400 km 
AFGHANISTAN 100 =200 mi 
Oo Kabul 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 
via Wikimedia 


124 ¢ Boundary Issues in Central Asia 


Syr Darya flow of about 20 km? annually has virtually died out, and that of the 
Amu Darya, at over 30 km} in the preceding era, has dropped to a meager 1 to 5 
km3. By the early 1990s the receding water level in the Aral Sea would disunite 
the remaining water body into two detached fragments, the lesser and greater 
Arals, in the north and the south, respectively. 


The decline in the water volume in the Aral Sea has been coupled by the 
decay in water and soil quality in the area. The salinity level of the Aral, at 30 g/l, 
trebled over the last 40 years, and the prolonged and unrestrained use of fertiliz- 
ers and pesticides, with a view to convert the desert land, have led to deteriora- 
tion and contamination in the water, including the groundwater, and in the land. 
The quality of the air in the region has received its share of the pollution. Storms 
that lift the dust in the desiccated areas surrounding the Aral Sea, the former Sea 
bed, are reported to drop all over Central Asia about 150,000 metric tones of toxic 
particles annually.© The severe pollution in and around the Aral Sea has in turn 
produced catastrophic effects in the region in terms of human health and biodi- 
versity, often dubbed the Aral Sea disaster, transforming the area into the flash- 
point of global environmental concerns.® 


The Aral Sea hydrologic region incorporates the drainage basins of the rivers 
Amu Darya and Syr Darya. The water diversion structures in the Kara Kum 
desert, south-west Central Asia, connect the Amu Darya basin to the water sys- 
tems of Murgab (Morghab), Tejen (Harirud), and Atrek (Atrak). 


The headwaters of the Amu Darya are formed by glacier streams in the 
Pamirs, south-east Central Asia, at the trijunction of the territories of Tajikistan, 
China, and Afghanistan. Of note among several transboundary currents in the area 
is the Aksu (Oksu) river, which rises in Tajikistan and flows into Afghanistan’s 
Vakhan corridor. To the west of the Aksu, and in the purlieus of Lake Zorkul, a 
small water body straddling the territories of Tajikistan and Afghanistan, the river 
Pamir emerges. The Pamir traces the common frontier between the two countries 
to the west and the south-west until, near the Karl Marx peak in Tajikistan, it is 
joined, from the south, by the Vakhan river of Afghanistan. There the confluence 
of the two rivers creates the river Panj (Pyandzh). The Panj, through a westerly 
course, and with a series of north-south curvings, marks the boundary between 
Tajikistan and Afghanistan virtually in its entire length of 1,125 km. Along its 
flow, a number of small streams join the Panj, including, from the north, the rivers 
Shahdara, Gunt, and Bartang, in Tajikistan’s Gorno-Badakhshan, and Kyzyisu, in 
Tajikistan’s Khatlon, and from the south, the Shive, in Afghanistan’s Badakhshan, 
and one of the more significant tributaries, the Kowkcheh (Konkche), in 


65 U.M. Sultangazin, “The Role of Academic Research in Solving the Ecological Problems 
of the Aral Sea Region,” in Kobori and Glantz (eds), supra note 64, at 83. 


66 See Glantz (1998), supra note 64; and Ian Small, “Health and Research in the Aral Sea 
Area: A New Agenda,” Central Asia Monitor 1/16 (2000). 
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Afghanistan’s Takhar region. The flow of the Panj along its course is controlled 
in Tajikistan via four water development plants. The Panj finally receives the river 
Vakhsh, in Khatlon, Tajikistan, and becomes the Amu Darya. The Vakhsh, the 
largest river in Tajikistan, rises, as Kyzyl Su, in the Trans-Alay mountain range, 
the northern periphery of the Pamirs, in south-east Kyrgyzstan, and descends 
south-west into Tajikistan, where it is called, in its middle and lower courses, 
respectively, Surhab and Vakhsh. The waters of the Vakhsh are controlled in 
Tajikistan by means of seven hydropower and irrigation reservoirs, notably the 
Nurek dam to the east of Dushanbe. One of the world’s largest hydro-electric 
plants by design, the Nurek has a reservoir capacity of 10.5 km;°. 


In an approximately 100-km long stretch, from the junction of the Panj and 
the Vakhsh in the east to the tripoint of Tajikistan, Afghanistan, and Uzbekistan, 
in the west, the Amu Darya serves as the border between Tajikistan and 
Afghanistan, receiving along the track the Qonduz river, from its south bank in 
Afghanistan’s Qonduz region, and the Kafirnihan (Kafirnigan), from its north 
bank in Khatlon, Tajikistan. The Kafirnihan, in its upper course, forms part of the 
border between Tajikistan and Uzbekistan, and its waters are developed in 
Tajikistan through three dams, including the Lower Kafirnihan with a capacity of 
0.9 km3. 


The Amu Darya, having left the Tajik-Afghan boundary at the trijunction 
with Uzbekistan, continues to define the former Soviet frontier in the area and 
flows along the present-day Uzbek-Afghan border, a 137-km strip, where the river 
is fed, from the north in Uzbekistan’s Surkhandarya region, by the streams 
Surkhan Darya and Sherabad. The Surkhan Darya, which rises in Tajikistan to the 
west of Dushanbe, is regulated in its course in Uzbekistan by the Dzanubj1 
Surkhan reservoir. 


On leaving the Uzbek-Afghan border, the Amu Darya further highlights the 
former Soviet frontier, delineating the Turkmen-Afghan boundary for about a 
100-km belt, until Mukry in Turkmenistan, where it enters the south-eastern 
Turkmen territory. In Turkmenistan, the Amu Darya travels north-west, practically 
paralleling the Turkmen-Uzbek boundary. The waters of the river are diverted 
along its route by many minor canals, most of which unrecorded, into Uzbekistan 
across the border in the east and into inner Turkmenistan to the west. The most 
important of these canals are the Kara Kum and Karshi canals at Kerki and the 
Bukhara canal at Charjew (Chardzhou). The approximately 1,400-km long Kara 
Kum canal, which was constructed in stages from the 1950s to the 1980s, and 
which has been rightly described as a “man made river,’6’ extends from Kerki in 
a westerly and north-westerly course through the vast expanse of the Kara Kum 
desert until the Caspian Sea coast in the west. The estimated capacity of the canal 
is 630 m/s. Its sandy banks cause a loss of about 18 percent in the total flow and 


67 Glantz (1994), supra note 64, at 162. 
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contribute to the salinization of the soil in the area. There are four development 
plants on the canal, used for irrigation purposes. The largest, the Hauz-Khan in 
the Mary region, has a reservoir capacity of 0.875 km3. The Karshi canal, which 
extends north-east to the Karshi steppe via the Talimardzan reservoir in 
Uzbekistan, has a capacity of 350 m3/s. The Bukhara canal at Charjew further 
north-west diverts the waters of the Amu Darya, at 270 m3/s, to Uzbekistan’s 
Bukhara region. 


The Karshi and Bukhara canals connect the Amu Darya system to the rivers 
Kashka Darya and Zeravshan in Uzbekistan, which, originally tributaries of the 
Amu Darya, are long cut off due to overexploitation. The Kashka Darya, which 
interacts with the Amu Darya via the Karshi canal, is controlled through the 
Chimkurgan reservoir. The Zeravshan, which rises in the Zeravshan mountain range 
in north-west Tajikistan, flows west and north-west into Uzbekistan’s Samarkand 
and Bukhara regions. Over 800 km in length, the river connects with the Amu 
Darya through the Bukhara canal, and with the Karshi steppe by means of a series 
of intra-state diversion structures. The Zeravshan, whose waters are regulated for 
irrigation purposes at the Katta-Kurgan reservoir to the north-east of Samarkand, 
is the bloodstream of the significant oasis region, the Zeravshan valley. 


To the west of Bukhara and north-west of Charjew, the Amu Darya flows 
north, forming part of the Turkmen-Uzbek boundary until Druzba, where it enters 
Uzbekistan’s Khorezm region. A number of Turkmen and Uzbek reservoirs man- 
age the flow of the Amu Darya around this area. Among those controlled by 
Turkmenistan to the south-east of Khorezm along the border are the Sultan 
Sandzar and Goshbulak reservoirs. The largest reservoir controlled by Uzbekistan 
is the Tuyamuyun in Khorezm, which has a capacity of 7.8 km}. Several irriga- 
tion canals which emanate from the Khorezm region, heading north-west into 
Turkmenistan, link the Amu Darya to the frontier lake Sarykamysh on the 
Turkmen-Uzbek border in the west. Created in the desert depression by the out- 
flow of mostly toxic drainage water, the Sarykamysh has a storage capacity of 8 
km3. The Turkmen administration is presently constructing the so-called Turkmen 
Darya canal in the Dashoguz (Taschaus) region to the west of Khorezm, with a 
view to divert the Amu Darya waters at a planned 450 m3/s.68 Along a course of 
almost 200 km, the canal is expected to supply irrigation to Tagta and Akdepe 
(Leninsk) districts around Dashoguz. 


The Amu Darya continues in its north-west flow along the administrative 
border between Khorezm and Karakalpakhstan in Uzbekistan and, in Karakal- 
pakhstan, empties into the Aral Sea through a former delta. The Amu Darya 
course from the Panj to the Aral measures about 1,415 km. 


68 BBC Summaries of World Broadcasting [hereafter SWB] SUW/0605 WE/6, Sept. 10, 
1999. 
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The hydrologic system centered around the Amu Darya is related to a num- 
ber of river basins in the south and south-west Turkmenistan. The river Murgab, 
which Turkmenistan shares with Afghanistan, is close to 1,000 km in length and 
drains an area of about 61,000 km2. The headwaters of the river are situated in 
north-western Afghanistan, which constitutes more than half of its drainage area. 
The Murgab enters Turkmenistan in the area of Tagtabazar and is soon joined by 
its tributary Kushk (Gushgy), which, likewise, flows in from Afghanistan. The 
Kushk is formed by the junction of the streams Aq Robat and Galleh Chaghar in 
north-western Afghanistan and subsequently receives the Mogor (Joye Darab) in 
Afghanistan and the Egriyok in Turkmenistan before it flows into Murgab at 
Dashkopri, terminating its approximately 280-km long flow. The Dashkopri and 
Saryjazi reservoirs regulate the waters of the Murgab, joined by the Kushk, in its 
northerly course. At Mary, the Murgab crosses the Kara Kum canal and proceeds 
into the desert area in the north. The total inflow of the Murgab to Turkmenistan 
is estimated to be at 1.25 km3 annually. 


The Tejen rises in central Afghanistan and, flowing west and then north, 
marks sections of the Afghan-Iranian and Iranian-Turkmen boundaries, before it 
enters Turkmenistan just north of Sarakhs. The Tejen reservoir, about 35 km from 
the border, regulates the waters of the river for use in the Tejen oasis, where, at 
Gannaly, the river intersects the Kara Kum canal and flows further north into the 
desert. Over 1,000 km in length, the Tejen has a basin area of almost 100,000 
km2. About 44 percent of the basin is in Afghanistan, 38 percent in Iran, and 18 
percent in Turkmenistan. The latter country benefits from the inflow of the Teyen 
at about 1.07 km? per year. 


Finally, to the further south-west, Turkmenistan shares the river Atrek with 
Iran. The Atrek rises in the Koppeh Dagh mountains in northern Iran, along the 
Turkmen-Iranian border and, following a westerly course, forms a section of the 
common boundary between the two countries, in turn entering Turkmenistan. 
After a short stretch in this country the Atrek discharges, at Esenguly, into the 
Caspian Sea. The Koppeh Dagh mountains, which span across the territories of 
the two countries and which provide the headwaters of the Atrek, are skirted by 
the Kara Kum canal, traversing the Ashgabat oasis on its way to the Caspian 
shore. The Atrek drainage basin is about 34,000 km2, over 30 percent of which 
within Turkmenistan. Yet the annual inflow of the river into this country is at a 
negligible 0.10 km3. 


The Amu Darya water system, incorporating the river basins of the Murgab, 
Tejen, and Atrek, drains an area of about 1.2 million km2.® Turkmenistan has the 
greatest share in the drainage area by 37.1 percent of the total.”° Thirty-one per- 


69 The Murgab, Tejen, and Atrek basins form about 15 percent of the Amu Darya watershed. 


70 Of the total Turkmen territory in the Amu Darya drainage area, 11 percent is in the 
Murgab (5 percent), Tejen (4 percent), and Atrek (2 percent) basins. 
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cent is formed by the territory of Uzbekistan. The remainder, less than a third of 
the basin area, is divided among Afghanistan (16 percent),7! Tajikistan (10.3 per- 
cent), Iran (4.8 percent),’2 and Kyrgyzstan (0.8 percent). Of the total volume of 
surface waters in the Amu Darya watershed, close to 80 km? annually, about 79 
percent is formed in Tajikistan alone. Afghanistan contributes about 10 percent, 
Uzbekistan 6 percent, Iran 3 percent, and Turkmenistan and Kyrgyzstan 1 per- 
cent each. 


The area in Central Asia to the north of the Amu Darya basin is drained by 
the water system formed around the river Syr Darya, which integrates with the 
Amu Darya system in the Aral Sea. The headwaters of the Syr Darya are consti- 
tuted by the glacial streams of the Tien Shan mountains in Kyrgyzstan. Several of 
these streams cross northern Kyrgyzstan into Kazakhstan, notably the Chu (Shu) 
and Talas. The Chu rises, to the west of the Ysyk-K6l, a mountain lake in the 
northern Tien Shan, as a merger of the rivers Dzhuvanaryk and Kochkar, and, 
flowing north and north-west, marks an approximately 150-km long stretch of the 
Kyrgyz-Kazakh boundary, before it enters Kazakhstan to the north-west of 
Bishkek. There, a number of tributaries, some flowing in from Kyrgyzstan, join 
the Chu. The river supplies precious irrigation water to the Chu valley it traverses. 
The Talas emerges in the Talas Alatau range of the northern Tien Shan, in north- 
western Kyrgyzstan, and flows through a north-westerly course into Kazakhstan, 
at Taraz. Both the Chu and Talas continue their north-westerly course ultimately 
to discharge in the Moyynkum desert in southern Kazakhstan. The Kyrgyz reser- 
voirs on the Chu and Talas number nine, with a total storage capacity of 1.2 km3. 
The total outflow of these rivers to Kazakhstan is over 3 km} annually. 


The central Tien Shan, to the south of the area where the Chu and Talas rise, 
generates the Naryn, the most significant river in Kyrgyzstan. Through a course 
of about 700 km, the Naryn flows generally west, entering Uzbekistan in its 
Namangan region. Kyrgyzstan controls the Naryn via nine dams, with a total 
capacity of 22.3 km}. The Toktogul in the Jalal-Abad region, the largest reservoir 
with a capacity of 19.5 km}, is used for hydropower production, irrigation and 
flood control. The waters of the Naryn are stored in Uzbekistan at Uchkurghon, 
where the river enters this country. The river then commences its south-west 
descend within Uzbekistan to join the Kara Darya in the Ferghana valley. There, 
the confluence of the Naryn and Kara Darya forms the Syr Darya. The Kara 
Darya originates in the southern Tien Shan in Kyrgyzstan and flows westward into 
Uzbekistan, where it is controlled at the Andijan reservoir, with a storage capac- 
ity of 1.9 km3. 


71 About 39 percent of the Afghan territory in the Amu Darya basin area drains around the 
Murgab (18 percent) and Tejen (21 percent). 


72 The Iranian territory in the Amu Darya watershed is divided between the Tejen (60 per- 
cent) and Atrek (40 percent) basins. 
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The Syr Darya, created by the concourse of the Naryn and Kara Darya in 
Uzbekistan, flows south-west and traces a small strip of the common border 
between Uzbekistan and Tajikistan, followed by its entry into the Leninabad region 
of the latter country. In its brief south-westerly course in Tajikistan, just over 100 
km, the Syr Darya is controlled by means of a number of reservoirs. The largest of 
these, the Kayrakkum, has a storage capacity of 4.16 km}. In Tajikistan, several 
small streams, mostly flowing in from Kyrgyzstan, and including Isfara, Khodza- 
bakirgan, Aksu, and Isfana, humbly contribute to the volume of the Syr Darya. 


The Syr Darya then re-enters Uzbekistan, at a point to the south of Tashkent, 
and starts its long north-westerly flow towards the Aral Sea. In its approximately 
100-km long track following the re-entry into Uzbekistan, the Syr Darya receives 
a number of streams, chiefly the Chirchiq. This river, which rises in Kyrgyzstan, 
is stored in Uzbekistan at the Charvak reservoir, north of Tashkent, with a capac- 
ity of 1.99 km3. The Charvak connects the Chirchiq to another stream, the 
Chatkal, flowing in, again, from Kyrgyzstan and controlled at the Charvak. The 
river Ohangaron, which also flows in from Kyrgyzstan, is regulated at the 
Tuyabuguz reservoir to the south of Tashkent. Originally a tributary of the Syr 
Darya, the Ohangaron no longer directly contributes to the Syr Darya owing to 
excessive withdrawal in its upper course. All in all, Uzbekistan controls the waters 
in the Syr Darya basin via 21 reservoirs, with a total capacity of 5 km:. 


The Syr Darya leaves Uzbekistan, at a point to the south-west of Tashkent, 
and embarks on the longest part of its journey, about three fourths of its entire 
course, in Kazakhstan. Upon its entry into this country, the Syr Darya is stored at 
the Shardara (Chardara) reservoir, which has a capacity of 5.7 km3. The Shardara 
is connected to the lake Aydarkul in Uzbekistan, an artificial lake created in the 
Arnasay depression to serve as a deposit site for the outflow of waste drainage 
water from the Hunger steppe. The storage capacity of the lake is 30 km:>. At the 
Shardara reservoir, the Syr Darya is joined by the river Keles, which, in its upper 
course, parallels the Kazakh-Uzbek border. The Syr Darya flows north from the 
Shardara, crossing the Shymkent (Chimkent) region of Kazakhstan. The river 
Arys, once a tributary flowing from the north-western edge of the Tien Shan, in 
the area formed by the trijunction of the Kazakh, Uzbek, and Kyrgyz territories, 
towards the Syr Darya in Shymkent, has long been overallocated and therefore no 
longer directly contributes to the Syr Darya. To the north of Shymkent, the Syr 
Darya flows north-west, through Qzylorda, and on to the north-eastern shore of 
the Aral Sea, terminating its about 2,100-km long journey, over 100 km short of 
reaching what until recently used to be its terminus. 


The drainage basin of the Syr Darya amounts to an area of about 600,000 
km2. The river, far in excess of the Amu Darya in length, drains nevertheless an 
area which is only about a third of the Amu Darya basin. Correspondingly, the 
total volume of surface waters formed in the Syr Darya system, about 37 km? 
annually, is less than half of that in the former basin. Of the total volume, 
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Kyrgyzstan, which occupies less than a fifth of the basin area (18.3 percent), con- 
tributes about 78 percent. Uzbekistan, forming 11 percent of the basin, supplies 
it about 13 percent of its water resources. Kazakhstan, with the vast proportion of 
68.6 percent in the basin area, contributes only about 8 percent to the basin 
waters, and Tajikistan, with 2.1 percent share in the basin, furnishes it with about 
1 percent of its volume. 


The drainage basins of the Amu and Syr Daryas, which combine to create the 
Aral Sea hydrologic region, add up to a total area of approximately 1.8 million 
km2. About three fourths of this area are formed by the basin states Turkmenistan 
(28 percent), Uzbekistan (24 percent), and Kazakhstan (22 percent). The remain- 
ing fourth is divided between Afghanistan (10 percent), Tajikistan (7 percent), 
Kyrgyzstan (6 percent), and Iran (3 percent). Tajikistan and Kyrgyzstan, which con- 
stitute together no more than a mere 13 percent of the Aral Sea basin area, replen- 
ish the surface waters of the basin nonetheless by about 80 percent of its total 
volume (54.4 and 25.3 percent, respectively). Uzbekistan provides 8.2 percent of 
the volume, Afghanistan 6.8 percent, Kazakhstan 2.6 percent, Iran 2 percent, and 
Turkmenistan, which has the greatest share in the basin area, only 0.7 percent. 


As for the groundwater resources in the Aral Sea drainage area,”? more than 
300 aquifers, forming reserves of about 32 km? in total, are almost equally divided 
between the Amu Darya and Syr Darya basins. Over 10 km: of the reserves are 
operational, 77 percent of which located in Uzbekistan alone. Uzbekistan appears 
to control more than half of the prospected sites, amounting to resources of over 
18 km? in total. Approximately 30 percent of the groundwater reserves in the Aral 
Sea basin are estimated to be of a transboundary character. 


The Aral Sea watershed includes over 93 percent of the entire area covered 
by the countries of Central Asia, with the exception of Kazakhstan in the north, 
plus about 15 percent of the latter country’s wide territory. To the east and north- 
east of this area, Kyrgyzstan and Tajikistan have shares in the Tarim basin, and 
Kazakhstan in the Ili and Ob basins. 


Kyrgyzstan and Tajikistan are lesser co-basin states in China’s Tarim drainage 
area, whose watershed in the west is formed by the Sarykol range of the Pamirs 
in the south and the Tien Shan in the north. The Tarim basin, an area of about 1 
million km2, incorporates around 13 percent of the territory of Kyrgyzstan and 
1.3 percent of that of Tajikistan.”4 The territories of the two countries amount 


73 Victor A. Dukhovny and Vadim I. Sokolov, “Integrated Water Resources Management in 
the Aral Sea Basin,’ UNEP/GRID, available at http://www.grida.no/aral/main_e.htm; T. 
Ososkova et al, “Water Resources of Central Asia and Adaptation Measures for Climate 
Change,” 61 Envil. Monitoring & Assessment 161, 163 (2000); and FAO AQUASTAT country 
reports on Central Asian states, supra note 4. 


4 See, for the Tarim basin area, Oregon State University Database, supra note 63; Gleick, 
supra note 3, at 440 ff. 
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together to an area of no more than about 27,000 km2, which is less than 3 per- 
cent of the total basin area. Pakistan is another minor co-basin country, with an 
area of about 0.2 percent in the basin. 


The Tarim basin receives its name from the river Tarim in Xinjiang, north- 
west China. Its headwaters, the Yarkand and Khotan (Ho-t’ien) rivers, are formed 
by snow and glacial streams in the Karakurum and Kunlun mountain ranges in 
the area in south-west Xinjiang bordering Kashmir. The Yarkand flows north and 
north-east, along the western periphery of the Takla Makan desert, and is joined, 
to the east of Kashgar (Kaxgar) in Xinjiang, and close to the meeting point of the 
territories of Tajikistan, Kyrgyzstan, and China, by the river Kashgar. In its upper 
course, the Kashgar is called Kyzyl Su (Kizil He), a confluence of the streams 
Markan Su (Markan He), flowing into China from north-east Tajikistan, and the 
Kyrgyz Kyzyl Su, flowing in from south-east Kyrgyzstan. 


The Yarkand, fed by the Kashgar, continues its north-easterly flow, and 
receives, near Aksu in Xinjiang, the streams Khotan, flowing from the Kunlun 
mountains across the Takla Makan, and Aksu (Toxkan He). The Aksu is formed 
by a number of tributaries, flowing in from eastern Kyrgyzstan, including the 
Aksay (Aksaj), Uzungush, and Sary Dzhaz. The total outflow to China from 
Kyrgyzstan is about 6 km? annually.’> The Tarim proper starts at the concourse of 
the Yarkand, Khotan, and Aksu, and flows, along the northern edge of the Takla 
Makan, an easterly course of over 1,000 km, before it terminates near the Lop 
Nur, eastern Xinjiang. The Yarkand and Tarim together flow a length of about 
2,000 km. 


To the north of the Tarim watershed, and to the west of the Dzungarian basin 
in Xinjiang, Kazakhstan shares the Ili (Ktines He) river drainage area with 
China.”6 The area is approximately 170,000 km2, of which around 60 percent is 
Kazakh territory. The river Ili, about 1,000 km in length, rises in the Chinese Tien 
Shan and flows west, through Yining (Gulja) in Xinjiang, into Kazakhstan, where 
it terminates in the lake Balqash, north of Almaty. The Ili is controlled in 
Kazakhstan at the Kapchagay reservoir, which has a storage capacity of 28.1 
km3.77 The inflow of the Ili into this country is 6 km? annually. To the north-east 
of the Balqash, the lake Alakol in Kazakhstan receives the river Emin (Emin He), 
flowing in from China and connected to the Ili in the Tien Shan, at 0.3 km? per 
year. The Ili river basin includes several small streams, some shared by the two 
countries, such as the Tekes (Tekes He), which, an extension of the Ili, enters 
Kazakhstan to the east of Almaty. 


75 FAO AQUASTAT country report on Kyrgyzstan, supra note 4. 


76 On the drainage area of the river Ili, see Oregon State University Database, supra note 
63; Gleick, supra note 3, at 146, 440 ff. 


77 For the figures on the inflow into Kazakhstan in the Ili basin and water storage facilities, 
see FAO AQUASTAT country report on Kazakhstan, supra note 4. 
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The Ili basin borders the vast Ob watershed to the north, pivoted on the Ob, 
one of the great rivers of Siberia.’ Its headstreams, the currents Katun and Biya, 
originate in the Altai mountains 1n the Gorno-Altai region of Russia, not far from 
the intersection of the boundaries of Russia, Kazakhstan, China, and Mongolia. 
The Ob is created by the junction of the Katun and Biya in the Altai region to the 
north-west of this area. The river flows north-west and north, past Russia’s 
Novosibirsk, Tomsk, Khanti-Mansy and Yamalo Nenets regions, entering the 
Arctic circle, where it discharges into the Kara Sea in the Arctic Ocean. The Ob 
measures, from the confluence of the Katun and Biya to the Kara Sea, about 
3,650 km, and contributes to the Arctic Ocean a volume of almost 400 km3 annu- 
ally. Its drainage basin, close to 3 million km/2, is divided between Russia (78 per- 
cent), Kazakhstan (20 percent), and China (2 percent). The drainage area includes 
around 1,900 streams, large and small. The Irtysh (Ertis, Ertix He), the major trib- 
utary of the Ob, rises in the Chinese Altai, Xinjiang, immediately to the south of 
the area where Chinese, Russian, Kazakh, and Mongolian territories meet, and 
flows west and north-west, crossing north-eastern Kazakhstan into Russia to join 
the Ob in the Khanty-Mansy region. 


The annual inflow of the Irtysh from China’s Xinjiang into Kazakhstan is 9.2 
km},79 Upon its entry into Kazakhstan, the Irtysh joins the lake Zaysan, a small 
water body of originally about 1,850 km2, and crosses the lake into the adjacent 
Bukhtarma reservoir. The reservoir, completed in the 1960s, has since incorpo- 
rated the upstream lake, amounting to a total surface area of about 5,500 km2, and 
a storage capacity of 49 km3. The Irtysh, past the Bukhtarma, flows north-west, 
through Oskemen, where it is put to use at the Oskemen hydropower plant, and 
then through Semey and Pavlodar further north-west, at which point it leaves 
Kazakhstan to enter Russia in its Omsk region. The total outflow of the Irtysh 
waters from Kazakhstan to Russia reaches 46 km annually. In Russia, the Irtysh 
traverses the city of Omsk, and, flowing north and north-west, receives the Ishim 
(Esil) at Ust’-Ishim, in Omsk, and enters the Tyumen region, where, at Tobolsk, 
it is fed by the Tobol. Both the Ishim and Tobol flow into Russia from northern 
Kazakhstan. The Ishim, about 2,450-km long, rises in the Kazakh highlands, 
north of Qaraghandy, and flows north-west through Astana, and further north to 
Petropavl, where it enters Russia’s Omsk and proceeds northward to join the 
Irtysh at Ust’-Ishim. The Sergeyevka reservoir downstream Petropavl, in 
Kazakhstan, diverts the waters of the Ishim to irrigation areas in the regions 
Kokshetau, to the east, and Qostanay, to the west. The total outflow of Ishim to 
Russia is 3.62 km}. The Tobol rises in the Turghay plateau in Russia along the 
border with Kazakhstan, and enters the latter country, to the south-west of 
Qostanay, at an inflow of 0.8 km? per annum. The river flows a north-easterly 


78 See, for the Ob basin area, Oregon State University Database, supra note 63; Gleick, 
supra note 3, at 146, 440 ff. 


79 See, for the inflow and outflow of transboundary surface waters and reservoirs in 
Kazakhstan in the Ob basin, FAO AQUASTAT country report on Kazakhstan, supra note 4. 
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course through Rudnyy, where it is stored at the Karatamar reservoir, and through 
Qostanay, crossing into Russia in its Kurgan region, at an annual volume of 1.9 
km3. In Russia, the Tobol flows past the city of Kurgan and enters the Tyumen 
region. At Tobolsk, it concludes its approximately 1,600-km long flow and joins 
the Irtysh. 


The Irtysh, having received the Ishim and Tobol, alongside several extensions 
on its left and right banks, flows further north to join the Ob at Khanty-Mansisk, 
ending its entire course of about 4,250 km from China’s Xinjiang. The Irtysh 
drainage basin forms about half of the area of the Ob watershed. 


Finally, Kazakhstan shares with Russia the Ural and Volga river basins in the 
Caspian depression, north-west Central Asia.®° The Ural (Zhayyq) originates in 
the southern Ural mountains in Russia and flows south, past Magnitogorsk, in 
Chelyabinsk, where, at Iriklinsky, it is stored for hydropower production and 
industrial use. The river then calls at Orsk, in Orenburg, and veers into a westerly 
course, flowing past the city of Orenburg, and leaving Russia for Kazakhstan in 
its Oral region. In Kazakhstan, the Ural flows through Oral and descends south- 
ward across a wide semi-desert region ultimately to empty into the Caspian Sea 
at Atyrau (Guriev). Kazakhstan receives from Russia an inflow of 5 km} of the 
waters of the Ural.8! The river, in its course of approximately 2,500 km, drains an 
area of about 250,000 km2, over half of which (nearly 55 percent) in Kazakhstan. 


In its descend into the Caspian, the Ural parallels both the Russian-Kazakh 
border in the section north of the Caspian and the course of the river Volga across 
the border in Russia. The Volga, which discharges into the Caspian through a 
wide delta at Russia’s Astrakhan region, is connected to the Ural delta in 
Kazakhstan through cross-border distributaries, which empty into the Caspian in 
the Kazakh section, and through a system of canals extending towards 
Kazakhstan’s Atyrau region. This gives Kazakhstan a small proportion of approx- 
imately 23,000 km? in the Volga basin, about 1.5 percent of the total basin area of 
almost 1.4 million km2. 


The Volga, the longest stream in Europe with its 3,530-km course, is signif- 
icant in particular for navigational use via the intricate network of rivers and 
canals centered on it. The waterways based on the Volga connect Central Asia, 
at the Caspian, to the Black Sea in the west and to the Baltic and White Seas in 
the north. The Volga-Don canal, which starts downstream Volgagrad, links the 
Volga to the Don in the latter river’s south-westerly course to the Sea of Azov and 
on to the Black Sea. And, upstream, the Volga-Baltic waterway links the Volga, at 
Rybinsk near Moscow, to the Gulf of Finland at St. Petersburg and the White Sea- 


80 See, for the drainage areas, Oregon State University Database, supra note 63; Gleick, 
supra note 3, at 146, 440 ff. 


81 FAO AQUASTAT country report on Kazakhstan, supra note 4. 
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Baltic Canal at Lake Onega, to the north-east of St. Petersburg, by means of a 
north-westerly and then south-westerly chain of streams, lakes, and canals. The 
navigation in the system of waterways along the Volga includes commercial 
freight as well as passenger transportation. 


C. CONTENTION AND CONCORD IN CENTRAL ASIA OVER 
TRANSBOUNDARY WATERS 


The present contention in Central Asia over transboundary waters is focused 
greatly on the use of surface water resources in the Aral Sea drainage area. The 
waters formed in the basins of the rivers Amu Darya and Syr Darya became sub- 
ject to some measure of an integrated water management system not before the 
mid-1980s, when, under the Ministry of Water Management (Minvodkhoz) of the 
former USSR, two distinct basin water management bodies (Bassejnovoe Vodnoje 
Ob 'edineine, BVO) were set up, the BVO Amu Darya, with headquarters in 
Urgench, Khorezm, and the BVO Syr Darya, in Tashkent.82 The BVOs would 
coordinate and supervise the inter-republican utilization of waters, and adminis- 
ter the water storage and diversion structures, in the respective river basins. In 
practice, these basin water management authorities worked out annual allocation 
plans, which specified seasonal allotments for basin republics. The plans, in so 
doing, took into account the principles suggested in the annual master plans of 
the Federal State Planning Committee, the demands and perceptions of the 
regional administrations in basin areas, and periodic estimates on the basin water 
resources by the Central Asia Hydromet Service. The allotments indicated in the 
master plans of the BVOs would in turn receive the authorization of the federal 
Ministry. With a view toward allowing readjustments in the allocation schemes, 
which might be required by a variety of factors seasonally, the BVOs could mod- 
ify the approved shares for basin republics by up to 10 percent. The BVOs, how- 
ever, did not regulate the water quality in the basins, nor did they have the 
authority to intrude on the domestic sphere and keep track of the patterns of water 
consumption within the basin republics. 


Remarkably, this system of unified management, developed under the unique 
contingencies offered by a federal structure, the ex-USSR, survived the demise 
of the federal entity. On February 18, 1992, within only about two months fol- 
lowing the disintegration of the federal union, the newly independent Central 
Asian states concluded an agreement and decided to continue with the system of 
transboundary water management of the previous era.83 The agreement, which 


82 See Dukhovny and Sokolov, supra note 73; and Sergei Vinogradov, “Transboundary 
Water Resources in the Former Soviet Union: Between Conflict and Cooperation,” 36 Natural 
Resources J. 393, 407 (1996). 


83 Agreement on Cooperation in the Joint Management, Utilization, and Conservation of 
Interstate Water Resources, Feb. 18, 1992, Almaty. See Dukhovny and Sokolov, supra note 73; 
Vinogradov, supra note 82, at 406-8; D.B. Bedford, “International Management in the Aral Sea 
Basin,” 21 Water Int’l 63 (1996). 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


Transboundary Waters * 137 


maintained the BVOs Amu Darya and Syr Darya, created an Interstate Com- 
mission for Water Coordination (ICWC) to replace the former federal Ministry of 
Water Management in its mandate of overseeing the regulatory work of the 
BVOs. The ICWC, the new regional management and supervisory body, would 
consist of five members, representing the water management authorities of the five 
regional states. The ICWC included a Secretariat, based in Khojent, and a Scientific 
Information Center, in Tashkent, to support it in its management functions. 


The 1992 agreement, which appeared to be a transitional arrangement 
prompted by the exigencies of the federal breakup, also stipulated a set of prin- 
ciples agreed among the parties on the status of a conceivable regime of trans- 
boundary waters in the region. The agreement strongly emphasized the hydrolic 
integrity of the water resources in the area, and therefore the need for cooperation 
by the parties towards a unified system of water management, reflective of a 
regional water strategy. Correspondingly, the agreement stipulated the com- 
mitment by the parties to avoid harming the interests of the co-riparians in 
planned measures (Article 3), and provided for exchange of information and joint 
scientific research to overcome the pressing issues of water scarcity and environ- 
mental degradation (Articles 4—5). 


Two follow-up agreements reached by the parties in 1993 stressed the eco- 
logical crisis in the Aral Sea basin, in its regional and global impacts, and, to 
address the crisis, instituted a policy organ, the Interstate Council for the Aral Sea 
(ICAS), and an executive organ, the International Fund for Saving the Aral Sea 
(IFAS).84 The agreement of March 26, 1993, which set up the ICAS, notably 
pointed out, as a “common objective,” the rational utilization of the land and 
water resources in the Aral Sea basin area. Further, the agreement included the 
“commitment” of the parties “to the international water law principles.’’®> 


Subsequently, in 1997, the ICAS and IFAS would unite into a newly defined 
IFAS, as the supreme policy organization on the water resources management in 
the region.86 The new IFAS encompasses a council of the heads of the five 
regional states, presided by a rotating leadership. A Board, formed by deputy 
prime ministers, is responsible for the development of policies and the manage- 
ment of funds. In its work, the IFAS Board is aided by a permanent Executive 
Committee (EC), composed of two members from each state party. The EC IFAS, 
based in Tashkent, coordinates the activities of the IFAS, administers the national 
offices of the organization in member states, manages contacts with international 


84 Dukhovny and Sokolov, supra note 73; Vinogradov, supra note 82, at 408-9; Bedford, 
supra note 83, at 65-6. 


85 Agreement on Joint Activities in Addressing the Aral Sea Crisis, Mar. 26, 1993, Kyzyl- 
Orda, available at http://mgd.nacse.org/qml/watertreaty/textdocs/international/80.html (accessed 
in Fall 2000). 


86 Dukhovny and Sokolov, supra note 73. 
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donors and support organizations, and carries out the policy decisions formed by 
the IFAS organs. 


Thus, the basic institutional structure of the unified water management sys- 
tem in the Aral Sea basin, as it emerged in the five-year period from 1992, 
appears to be organized around two principal agencies: the ICWC, as the techni- 
cal authority which regulates and supervises the allocation of water resources and 
the related infrastructure, and the IFAS, the political authority which guides and 
sanctions the work of the ICWC via principles and policies agreed among the 
member states. In the day-to-day functioning of this institutional structure, the 
technical arrangements, including the drafting of legal instruments, planned by 
the ICWC, receive the approval of the IFAS Board, and ultimately that of the 
IFAS Heads of States. The authorized measures, principally those pertaining to 
the allocation of resources, are then implemented by the BVOs, under the super- 
vision of the ICWC. A considerable improvement on the Soviet-era practice, the 
BVOs, now enlarged in capacity, have been empowered to track the quality of 
water and the impact on the environment in their respective basins, effectively 
monitoring the implementation of agreements among the five Central Asian states 
on the water resources of the Aral Sea basin area. 


Critics have noted various flaws in the system, such as the omission of the 
riparians Afghanistan and Iran, the exclusion of the groundwater resources and 
return flows, the lack of requisite funding, and the failure to offer adequate 
enforcement and conflict resolution mechanisms. More significant still, the sys- 
tem has been criticized for leaving intact the disposition underlying the long- 
standing water practices in the region, irrespective of concerns for equity and 
optimal use. The 1992 agreement, which initiated the new system, clearly invoked 
the “respect” among the riparians for “established patterns and principles of allo- 
cation” (Preamble). The historic rights of the downstream riparians, with vast 
interest in irrigation agriculture, were thus institutionalized, with scanty regard 
for upstream interests. The system has endorsed maximum exploitation of the 
land and water resources in the basin area at the cost of optimum and sustainable 
utilization.8” The notoriously irrational irrigation practices, the principal cause of 
the grave environmental degradation in the region, have been for all practical pur- 
poses sanctified by the system simply to add to the ongoing ecological stress. 


That is, the system of integrated water management now in place in the Aral 
Sea basin did not only build on the Soviet-era institutional structure, preserving 
the BVOs of the previous era, but it also maintained the Soviet-era proclivity for 
privileging irrigation in the allocation of regional water resources. In the period 
immediately before the Soviet break-up, over 90 percent of the surface water 
resources in the basin went to irrigation. Uzbekistan, with irrigated area more 


87 See D. Caponera, “Legal and Institutional Framework of the Aral Sea Basin Water 
Resources,” Report for the EU-TACIS Programme, Water Resources Management and 
Agricultural Production in the Central Asian Republics 26 (Tashkent, 1995). 
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than half of the total in the basin, had a share of close to 60 percent in the irriga- 
tion water. Correspondingly, in the first water allocation plan adopted by the 
ICWC, in April 1992, the riparians Uzbekistan and Turkmenistan, which together 
irrigate an area almost three fourths of the total irrigated land in the Aral Sea 
basin, received about 75 percent of the total volume of the basin waters.88 By the 
same token, Kyrgyzstan and Tajikistan together, with irrigated area only approx- 
imately 13 percent of the total, were allocated around 13 percent of the water vol- 
ume in the basin. The fact that the latter countries together contributed to the 
basin the bulk of its waters, no less than about 80 percent of the total, while 
Uzbekistan and Turkmenistan together supplied only about 10 percent, found lit- 
tle reflection in the allocation plan. The priority accorded to irrigation in the allo- 
cation of water resources in the basin would persist, as the downstream states, 
which largely controlled the water management system in the basin, would prove 
reluctant to abandon the Soviet-era prerogatives. 


This apparent contradiction, which posed no insuperable difficulty in the fed- 
eral era, as the downstream riparians with large allotments of water compensated 
those upstream with generous supplies of energy, all part of a federal master plan, 
has meant serious problems of inequity in the era of independence. The frag- 
mentation, and the lack of federal constraints in mutual relations among the basin 
states, which came with the independence, has, first of all, surfaced the question 
of energy security for the upstream riparians, poor for energy sources other than 
water, and now, with little control over water, dependent entirely on the whim of 
the energy-rich downstream neighbors. By the second half of the 1990s, as the 
energy imports from the downstream riparians, Uzbekistan and Kazakhstan, hit 
near the world market prices, the upstream riparians Kyrgyzstan and Tajikistan, 
unable to meet the soaring bills, would begin facing frequent cuts of energy sup- 
plies by the downstream neighbors, citing non- or delayed payment.®? In turn, the 
upstream riparians, in particular Kyrgyzstan, increasingly bitter over water 
released downstream free of charge, which might otherwise be used for energy 
production upstream, would intimate that the downstream riparians pay, or com- 
pensate, for water.90 Both Kyrgyzstan and Tajikistan have significant potential for 


8 See, for the 1992 allocation plan by the ICWC, Bedford, supra note 83, at 67, citing 
World Bank Project Identification and Preparatory Mission, Technical Working Paper Number 
9, unpublished, May/June 1993; and William T. Davoren, “Hope and Water in Central Asia: 
SSRC Workshop Tackles Old and New Problems,” Central Asia Monitor 4/28 (1998); and see, 
for areas of irrigation, Dukhovny and Sokolov, supra note 73. 


89 See Foreign Broadcasting Information Service, latterly online as World News Connection 
[hereafter FBJS] SOV-97-357, Dec. 23, 1997. See, for more recent cuts, F'BIS-SOV-2001-0215, 
Jan. 25, 2001; FBIS-NES-1999-1126, Nov. 26, 1999. 


90 For the decrees of the Kyrgyz parliament calling on the government to adopt a policy of 
payment for water, see FBIS-SOV-97-116, June 14, 1997; FBIS-SOV-97-218, Aug. 6, 1997; and 
SWB SU/4010 G/1, Nov. 29, 2000. See, for the “national water strategy” of Kyrgyzstan, Vasilina 
Brazhko, “Kyrgyzstan must Own its Water Resources,” The Times of Central Asia (Vol. 1, No. 
40), Mar. 18, 1999, at http://www.times.kg (accessed in Fall 2000). And see, for the Tajik view, 
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THE ICWC WATER ALLOCATION PLAN IN THE ARAL SEA BASIN, 
APRIL 6, 1992, AND AREAS OF IRRIGATION 


Aral Sea 
Basin Irrigated 
Areas (ha) 


Amu Darya Syr Darya Aral Sea 
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Sources: See note 88. 


hydropower development, which threatens the present water management sys- 
tem, hinged on irrigation needs downstream. As noted earlier,?! hydropower 
production holds water over summer, when the irrigation agriculture down- 
stream most requires it, releasing it in winter, with the resulting overflow that 
soaks the downstream irrigated areas. Hydropower, in other words, appears to 
be in a greatly antipodean relationship with irrigation, menacing the agriculture 
in the lower reaches of the waters with drought in summer time, followed by 
floods in winter. 


The upstream-downstream friction, fueled by the conflict of interests based 
on hydropower and irrigation, respectively, has merged with various discords 
among the lower riparians to spread the discontent over the regime of trans- 
boundary waters in the basin. Dictated greatly by the complex water infrastruc- 
ture, a legacy of the federal era, crucially unaided, under the present system, by 
clear, normative principles guiding sustainable utilization, the middle and lower 
riparians have had between them ominous differences over the equitable use of 
shared waters. In the Amu Darya basin, Turkmenistan and Uzbekistan have rou- 
tinely engaged in mutual accusations of overuse and misuse of water supplies. 
The tension that would brew between the two riparians throughout the first half 
of the 1990s would reach alarming proportions by 1996, when it would be stifled 


“*Tajikistan’s Water Politics,” The Economist 29, July 14, 1996; and FBIS-NES-2000-0725, July 
23, 2000. 


91 See supra the introductory section in the present part. 


92 See, for the most recent news of the drought and flood alternating in the lower reaches 
of the waters 1n the Aral Sea basin, BBC Monitoring Online [hereafter BBC Mon] FS2, Feb. 27, 
2001; BBC Mon CAU, Feb. 23, 2001; BBC Mon FS2, Nov. 21, 2000; BBC Mon FS2, July 12, 
2000; and FBIS-SOV-200-0301, Mar. 1, 2000. See also Bahodir Sidikov, “Water War in Central 
Asia?” The Times of Central Asia (Vol. 2, No. 33/76), Aug. 17, 2000, available at 
http://www.times.kg (accessed Spring 2001). 
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through an agreement between the presidents of the two states.93 There has also 
been considerable strain in the relations between Uzbekistan and Kazakhstan in 
the Syr Darya basin, over Uzbekistan’s allegedly arbitrary control of the flow, with 
the effect of periodically ruining agriculture in southern Kazakhstan. 


The preservation of historic uses in the post-Soviet management system in 
the Aral Sea basin may seem to be in line with the no-harm principle of interna- 
tional water law, which, as discussed earlier,9> has increasingly been construed to 
include the protection of rights based on prior appropriation. It is somewhat dubi- 
ous, however, that the past practice between former federated entities, with only 
limited international legal capacity, could be conceived as basis for historic rights 
to be claimed in the aftermath of the federal breakup. Clearly, the element of inde- 
pendent, sovereign will, which largely underlies the acquiescence of the upstream 
riparian in the past pattern of use, forming a lex specialis in favor of the down- 
stream riparian, with precedence over /ex generali, the generally applicable law 
on transboundary waters, is greatly lacking in the interaction among the members 
of a federal union, with legal personality restricted by federal policies and plan- 
ning. Further, the practices in which the units of a federal union engage in mutual 
relations may have to be evaluated in the context of the unique interdependence 
brought about by the federal structure. For instance, the federal authority, which 
planned the use of transboundary waters in the Aral Sea basin, also arranged, as 
noted, for a system of inter-republican energy supplies among the riparians, which 
effectively complemented the water allocation scheme in the area. The upstream 
riparians, which have stated qualms concerning the past utilization of waters in 
the basin as a legal ground for historic rights to be maintained by the downstream 
riparians in the era of independence, have also indicated the inter-republican com- 
munications and transportation facilities in use in the region in the federal era, 
which, just as the system of energy supplies, have failed to survive the demise 
of the federal union. A commentator from Kyrgyzstan, pointing this out, has 
remarked, with irony: “Certainly, Kyrgyzstan is free, as before, to use the exist- 
ing roads, communication and gas. Only, now it has to pay the toll at world prices.’% 


It is hard, therefore, to maintain that the present system of water allocation 
in the Aral Sea basin, which privileges downstream riparians, simply institution- 
alizes historic rights formed under the federal system of water management. The 
Soviet-era practice of water allocation, part and parcel of the federal planning, 
just as the inter-republican energy, communications and transportation schemes 


9 FBIS-SOV-96-011, Jan. 16, 1996. 


94 RFE/RL Newsline, No. 81, July 25, 1997; and Paul Goble and Bruce Pannier, “A 
Watershed in Central Asia,” Central Asia Monitor 5/15, 15 (1997). See, for the more recent ten- 
sion, BBC Mon FS82, Apr. 7, 2001; and FBIS-SOV-2000-0718, July 18, 2000. 


95 See Section A, “Law on Transboundary Waters,” supra. 


96 Zamir Osorov, “Water War in Central Asia is Imminent,” The Times of Central Asia (Vol. 
2, No 38/81), Sept. 21, 2000, at http://www.times.kg (accessed in Spring 2001). 
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of the era in the region, ended with the dissolution of the federal union, leaving 
behind hardly a residue of a legal claim. Undoubtedly, however, the basin states, 
with the exception of Afghanistan and Iran, have keenly embraced the notion of 
a “community of interest” in the following era over shared waters by instituting 
the present system of cooperation. They have decided in turn to continue with the 
established practice in the use of basin waters as a temporary measure. That the 
arrangements now in force were conceived to be merely transitional seems to be 
supported in the appeal by the riparians, as communicated in the agreement of 
March 26, 1993, to the principles of international water law. 


In other words, a lasting and comprehensive regime of transboundary water 
use in the Aral Sea basin is yet to be established, presumably within the general 
framework of international water law. None of the basin states have yet signed the 
UN Convention of 1997, which largely codifies the customary law on trans- 
boundary waters.9” Kazakhstan and Iran are the only basin states which voted for 
the Convention in the General Assembly.?8 Uzbekistan abstained, and the rest of 
the co-basin states, Kyrgyzstan, Tajikistan, Turkmenistan, and Afghanistan, reg- 
istered absent. Nevertheless, the gist of the Convention in its principles of equi- 
table utilization and no-harm, reflective of customary international law, should 
bind and guide the riparians in their efforts towards a permanent regime of trans- 
boundary waters in the basin. 


The principle of equitable utilization, the most basic dictate of the law, will 
require various factors to be considered in deciding the future management of 
allotments in the basin, including, but not limited to, the natural aspects, such as 
hydrography, geography, and environment, elements of a social, economic, and 
demographic nature, potential as well as established patterns of use, the effects 
of possible uses on the co-riparians, the range of alternatives available to the 
basin states, and the optimal use of the resources. As commonly held, one or 
more of the factors relevant to equitable utilization in the specific case may stand 
out to outweigh the rest, depending on the intricacies presented by the case, 
though none of the factors may, as such, have an inherent priority. That is, set- 
ting up an allocation regime in the basin along the demands of equity will 
involve elaborate interpretations and evaluations of the unique facts about the 
basin and basin states. 


A cursory examination of equitability in the Aral Sea basin, via the factors 
based on hydrography, environment, concerns for optimum use, demography, eco- 
nomic need, and regard for potential utilization, appears to indicate that the pre- 
sent water management system in the Aral Sea basin leaves much to be desired in 


97 For the references in what follows to transboundary water law, see Section A in this part. 


98 See, for the voting record, George William Sherk et al, “Water Wars in Near Future? 
Reconciling Competing Claims for the World’s Diminishing Freshwater Resources: The 
Challenge of the Next Millennium,” The CEPMLP On-Line Journal (3-2), available at 
http://www.dundee.ac.uk/cepmlp/journal/html/article3—2.htm (accessed in Fall 2000). 
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terms of the shares apportioned to the upstream riparians, namely Tajikistan and 
Kyrgyzstan. In a possible re-assessment along the principle of equitable utiliza- 
tion, the upstream riparians may have to be granted somewhat heightened profiles 
relative, first of all, to their respective contributions to the basin waters (the two 
states together supply the basin with over 80 percent of its surface resources). The 
downstream riparians, Kazakhstan, Uzbekistan, and Turkmenistan, obviously dis- 
advantaged in this respect, are likely to be stripped of much of the current privi- 
leges based on irrigation for the non-optimal use and environmentally adverse 
effects attached to this practice. Demographically, another factor to be consulted 
in assessing equitability, Uzbekistan, with about 53 inhabitants per km? of the 
basin area, seems to be the most advantageous.9? While Kazakhstan, with fewer 
than eight inhabitants, has the poorest leverage. Tajikistan, the second densest in 
the area, follows Uzbekistan by 42 inhabitants. Kyrgyzstan has about 20, and 
Turkmenistan about ten. On the whole, the upstream riparians should be expected 
to receive an improved standing in the light of the demographic factor, while the 
downstream riparians, with the exception of the most populous Uzbekistan, 
should become drastically lowered in status in this regard. The element of eco- 
nomic need, yet another factor relevant to equitability, puts Tajikistan in the lead 
of the least well-off states in Central Asia, at a per capita income of (US)$340. 
It is followed by Kyrgyzstan at $700. Kazakhstan, at $1330, is the most prosper- 
ous. Uzbekistan and Turkmenistan fall in between the least and most affluent, at 
$970, and $920, respectively. The economic indicator appears to benefit once 
again the upstream riparians in the search for an equitable regime, and downgrade 
the better-off downstream states. Finally, concerns for equitability in the Aral Sea 
basin will have to take into account the hydropower potential of the upstream 
states, hitherto largely unused, while curtailing irrigation. 


In recompense for the lost ground, the downstream riparians are provided 
with considerable sway in the use of the water resources of the basin through the 
no-harm principle of transboundary water law. The principle obliges the upstream 
riparians not to cause significant harm to the co-riparians in the development of 
shared waters. Although, as argued before, the principle barely justifies the lion’s 
share presently allotted to the downstream riparians under the guise of historic 
rights, it certainly requires the upstream riparians to consult and cooperate with 
the neighbors in the lower reaches towards a common regime of transboundary 
waters, which may include compensation for harm. The principle, rigorously 
applied so as to accord the downstream riparians a right of assent over upstream 
development measures, may produce the effect of simply renewing the traditional 
upstream-downstream polarity, and do so possibly with vengeance, in cases, in 
particular, of willful intransigence on the part of the downstream riparians with 
claims strictly irreconcilable with the demands of equity. 


99 See, for the demographic and economic indicators (1998 figures), Dukhovny and 
Sokolov, supra note 73. 
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Due partly to the nature of transboundary waters, which appears to impel 
riparians into cooperation as the most cost-effective means of dispute resolution, 
downstream obduracy has not been the case in the Aral Sea basin. This has been 
evident in the coordinated efforts of the basin states throughout the last decade, 
though clearly less than adequate, to address the water issues. The cooperation 
efforts in the specific context of the Aral Sea basin have been further assisted by 
the compliant attitude of the upstream riparians, Kyrgyzstan and Tajikistan. The 
upstream riparians have been generally amenable to the downstream demands of 
water for a number of reasons, including the growing aridity and low precipita- 
tion in the lower reaches of the waters, likely to escalate the present environmen- 
tal crisis in the region that encompasses also the upstream riparians, and, perhaps 
as equally pressing, the Soviet-era water infrastructure in the area which favors 
irrigation downstream. In return, the upstream riparians have requested compen- 
sation for the harm incurred upstream, chiefly the inability to develop the waters 
for energy production, a request which should be considered in keeping with the 
no-harm principle of transboundary water law. 


The request for compensation by the upstream riparians has found good 
response, if not in the Aral Sea drainage area generally, in the Syr Darya river 
basin, where the hydropower-irrigation conflict is more acutely experienced, in 
the form of barter agreements between the upstream and downstream riparians. 
In 1994, Kyrgyzstan successfully concluded bilateral deals with Uzbekistan and 
Kazakhstan to trade irrigation water for gas and coal. Uzbekistan would provide 
Kyrgyzstan with 800 million m3 of gas, and Kazakhstan 600,000 tones of coal, 
annually, in return for restrain by Kyrgyzstan in the use of upstream waters. 
However, the agreements, which did not include effective dispute resolution 
mechanisms, would be suspended before long through differences between the 
parties over pricing and implementation, of particular note being the persistent 
non-compliance by Kazakhstan, which, having privatized its coal industry, could 
not fulfill its obligations towards Kyrgyzstan. Consequently, the latter riparian 
would revert to hydropower generation for the winter energy need, largely sus- 
pending its responsibilities for the summer flow downstream.! Eventually, in 
1997, a new barter deal was reached between Kazakhstan and Kyrgyzstan, aim- 
ing, as articulated by the Prime Minister of Kazakhstan, who signed it, “to elim- 
inate the disagreements, which have been going on for three years, over water and 
energy cooperation between the two neighboring countries.”!°! In the agreement, 
Kazakhstan renewed its commitment to the previously specified supply of coal to 
Kyrgyzstan in exchange for irrigation water. 


Meanwhile, in September 1997, Central Asian states had signalled the 
launching of concerted efforts for two separate ventures on the regulation of irri- 
gation and hydropower in the region, one for the Aral Sea basin as a whole, and 


100 See FBIS-SOV-97-357, Dec. 23, 1997. 
101 FBIS-SOV-97-361, Dec. 27, 1997. 
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another for the particularly problematic Syr Darya cascade. At a meeting of inter- 
state water resources commission in Tashkent, the five Central Asian states agreed 
to develop a common strategy of water resources utilization in agriculture and 
energy production in the Aral Sea basin area.!°2 Simultaneously, gathering in 
Almaty, the representatives of the Syr Darya basin states, assisted by USAID, ini- 
tiated joint work on a long-term framework agreement on a coordinated regime 
of the basin’s water and energy resources.!% A draft agreement subsequently 
adopted by the participants at this meeting set up a consortium of the Syr Darya 
basin states with a view to achieving rationalization in the use of water and power 
resources of the basin. The agreement was signed by Kazakhstan, Kyrgyzstan, and 
Uzbekistan, on March 17, 1998, in Bishkek.!% Tajikistan, which had concluded 
a number of bilateral deals with Uzbekistan on the Syr Darya flow, regulating the 
water and energy swap between the two countries,!95 would accede to the con- 
sortium on May 7, 1999, 106 


The agreement on energy and water association in the Syr Darya basin 
attempts to reconcile hydropower with irrigation in the basin area by introduc- 
ing mutual exchanges of energy, as opposed to merely an energy and water swap, 
among the basin states. Accordingly, the energy produced upstream during sum- 
mer, the “growing” season defined in the agreement to last from April 1 to 
October 1, is to be transferred to the downstream countries Uzbekistan and 
Kazakhstan, which will in turn supply energy to the upstream riparians in the win- 
ter season of October to April (Article 4). A single tariff policy for the energy 
barter among the parties is established to eliminate disparity over energy pricing 
caused by respectively expensive and cheap winter and summer energy costs 
(Article 4). Further, the energy exchanges in the basin are guaranteed via such 
means as credit lines, security deposits, and other forms of assurance (Article 5). 
According to the agreement, disputes among the members of the consortium are 
to be resolved primarily through negotiations and consultations. In the event of 
failure to reach a settlement, the parties to the specific dispute are empowered 
jointly to set up an arbitration tribunal with ad hoc authority in the case (Article 


102. FBIS-TEN-97-269, Sept. 26, 1997. 


103 USAID Cable, Sept. 1997, available at http://www.ceutexas.edu/prof/mckinney/ce397/ 
Topics/AralHelsinki.htm (accessed in Spring 2001). 


104 RFE/RL Newsline, Vol. 2, No. 52, Mar. 17, 1998. 


105 See, e.g., Agreement between Tajikistan and Uzbekistan on the Rational Use of Water 
and Energy Resources, Apr. 13, 1999, Tashkent, on file with the author; and the accord of Jan. 
5, 1998, Tashkent, FBJS-SOV-98-005, Jan. 5, 1998. 


1066 See Agreement between the Governments of the Republic of Kazakhstan, the Kyrgyz 
Republic, and the Republic of Uzbekistan on the Use of Water and Energy Resources of the Syr 
Darya Basin, Mar. 17, 1998, Bishkek; and the accession protocol signed by Tajikistan, Protocol 
on Inserting Amendments and Addenda in the Agreement of Mar. 17, 1998, May 7, 1999. Both 
documents are available in English at http://www.ceutexas.edu/prof/mckinney/ce397/Topics/ 
AralHelsinki.htm (accessed in Spring 2001). 
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9). Finally, the agreement, valid for a duration of five years, is to continue to 
remain in force for additional five-year periods, unless it is terminated through 
denunciation by a party six months in advance of a five-year period (Article 12). 


The consortium, which has since led to seasonal agreements among the 
members, bilateral as well as multilateral, for periodic assessments of mutual 
obligations, has been notably burdened by difficulties in implementation. 
Particularly riddled with problems have been, once again, the relations between 
Kazakhstan and Kyrgyzstan. Kazakhstan has largely failed to deliver the promised 
energy resources and faced in turn cuts in irrigation water.!7 As subsequent bilat- 
eral accords reached between the two governments to restore relations in the water 
and energy barter have sought solutions to Kazakhstan’s debt, the parliament of 
Kyrgyzstan has been sharply critical of the government over the handling of the 
entire issue, rejecting to extend approval to a bilateral deal in November 2000.1 
The latest agreement between the two states in March 2001 regulated Kazakhstan’s 
debt and stipulated the terms of the energy and water swap for the year.!09 
According to the agreement, Kazakhstan substitutes part of the coal supply it has 
been unable to transfer by supplies of fuel oil and material goods. 


The relations between Uzbekistan and Kyrgyzstan within the consortium 
have also been afflicted by difficult turns. In the latest incident, in January 2001, 
Uzbekistan stopped gas supplies to Kyrgyzstan for over a month on grounds of 
non-payment.!!0 Unable to obtain a deal for an immediate resumption of the sup- 
plies, Kyrgyzstan, in turn, used the waters stored upstream for hydropower gen- 
eration.!!! Reportedly, the excess water utilized by Kyrgyzstan to develop energy 
meant about a 25-percent cut on the Uzbek irrigation water for the following sum- 
mer, amounting to an estimated loss of more than (US)$400 million for 
Uzbekistan.'!2 At the same time, the water prematurely released by Kyrgyzstan in 
generating hydropower flooded large irrigation areas in Uzbekistan and 
Kazakhstan, causing further losses in these countries. !13 


107 See, for the most recent incident, BBC Mon FS2, Apr. 22, 2000. See also Dmitry 
Glumskov, “Kyrgyzstan to Cut Irrigation Water Supply to Kazakhstan,” The Times of Central 
Asia (Vol. 2, No. 33/76), Aug. 17, 2000, at http://www.times.kg (accessed in Fall 2000). 


108 SWB SUW/0623 WE/4, Jan. 21, 2000; BBC Mon FS2, Nov. 3, 2000; SWB SU/4010 G/1, 
Nov. 29, 2000. 


109 BBC Mon FS2, Mar. 6, 2001; BBC Mon FS2, Feb. 13, 2001. 


NO FBIS-SOV-2001-0125, Jan. 25, 2001; BBC Mon FS2, Jan. 29, 2001; BBC Mon FS2, 
Mar. 1, 2001. 


111 BBC Mon FS2, Feb. 15, 2001; SWB SU/4075 G/2, Feb. 20, 2001; SWB SU/4081 G/2, 
Feb. 27, 2001. 


112, BBC Mon CAU, Feb. 23, 2001. 
113° [d.; BBC Mon FS2, Feb. 27, 2001; BBC Mon FS2, Mar. 2, 2001. 
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Notwithstanding the complications, the efforts to integrate hydropower and 
irrigation in the Syr Darya river basin have had an obvious crisis-averting effect 
in a most sensitive spot in Central Asia. The conflict of interests in the use of 
transboundary waters in the area has been further mitigated by several peripheral 
deals. Kyrgyzstan and Tajikistan have reached accords on the utilization of waters 
in a number of small streams in the Ferghana valley.!!4 Kyrgyzstan has agreed to 
supply irrigation water to farmlands in Tajikistan and receive water, in return, in 
its Arka valley in the southern Batken region from the Kayrakkum reservoir of 
Tajikistan on the Syr Darya. To the north of the Ferghana valley, Kyrgyzstan and 
Kazakhstan have long sustained cooperation on the water resources of the rivers 
Chu and Talas. The two states concluded an agreement on the use of waters, 
including the ground reserves and return flows, in the area of these two rivers as 
early as in May 1992.115 Two recent agreements, in January 2000 and May 2001, 
have provided on the bilateral utilization and maintenance of the water structures, 
canals and reservoirs, on the rivers.!!6 In the latest agreement, the two riparians 
decided to appoint a joint permanent commission to oversee the security and 
preservation of the water facilities in the area. 


Nevertheless, the alleviation in inter-state grievances over water in the Syr 
Darya basin has had a divisive impact on the hydrology of the Aral Sea watershed, 
the greater drainage area that includes also the Amu Darya river system. The Amu 
Darya flow, which more than doubles that of the Syr Darya in volume and drains 
twice as great an area, has been conspicuously omitted in the more recent con- 
siderations of integrated management, with the effect of alienating the interests 
of the basin hydrology in the long run. While lip service has been paid to the 
problems of hydrography and environment in the March 1998 agreement on the 
energy and water association in the Syr Darya basin (Preamble), concerns for the 
optimal use of the land and water resources in the basin area, at the heart of the 
present crisis, have been entirely overlooked in the agreement. And the initiative, 
disclosed in September 1997, for a management system of water and energy for 
the Aral Sea basin as a whole has simply died out following the short-term and 
largely political relief over the Syr Darya cascade. 


Tajikistan, the upstream riparian on the Amu Darya, which supplies over 
54 percent of the volume of surface waters in the Aral Sea basin, has been 
forced to maintain a low profile in the matter for political and economic rea- 
sons. The downstream riparians Uzbekistan and Turkmenistan, hugely privi- 
leged under the present management system, predictably resist a region- 
wide review of water issues, as manifested in the rejection by these countries 
of a recent OSCE offer for a conference on water in Central Asia,!!7 which, if 


114 BBC Mon FS2, Apr. 24, 2001; BBC Mon FS2, May 24, 2001. 

115 FAO AQUASTAT country profile on Kazakhstan, supra note 4. 

116 SWB SU/3745 G/6, Jan. 24, 2000; BBC Mon FS2, May 31, 2001. 

117 The statement by the OSCE chairwoman Benita Ferrero-Waldner to RFE/RL, June 5, 
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ever underway, should ideally include, beside the five Central Asian states, also 
Afghanistan and Iran. 


The ongoing instability in Afghanistan makes it hard to gauge the range of 
interests which this country may have in the Aral Sea basin. Forming about 30 
percent of the basin area, with a contribution of close to 7 percent to the volume 
of water, Afghanistan’s current withdrawal of just over 1 percent (1.5 km) in the 
Amu Darya water system of the basin!!8 should be expected to increase with the 
future stability in the country. Historically, a Russian-British border protocol of 
1885 regulated the water diversion structures in the Murgab basin along the pre- 
sent-day Turkmen-Afghan frontier.!!9 A series of boundary accords between the 
USSR and Afghanistan, in 1946 and 1958, set up a joint commission to oversee 
the utilization of frontier rivers.!2° As the Central Asian states Tajikistan, Uzbekistan, 
and Turkmenistan became successors to these treaties in the early 1990s, 
Afghanistan, torn in an enduring civil war, has kept its claims with the newly 
established states inadvertently dormant. 


Iran, with close to 5 percent of the Aral Sea basin area, shares with Turk- 
menistan the river systems of the Teyen and Atrek in south-west Central Asia. In 
a friendship treaty with Persia, in 1921, the Russian Socialist Federal Soviet 
Republic recognized as null and void the unequal treaties of the tsarist era 
between Russia and Iran,!2! and provided that the parties “shall have equal rights 
of usage over the Atrak River and the other frontier rivers and waterways” (Article 
3). The provision also stipulated that the parties would appoint a joint commis- 
sion to address the border questions between the two countries, including those 
of frontier waters. Subsequently, a 1926 agreement between the Turkmenistan 
Soviet Socialist Republic and Iran gave the former 70 percent of the average vol- 
ume of the Tejen, and 50 percent of that of the Atrek.!22 The USSR, predecessor 
to Turkmenistan, and Iran confirmed in a border treaty of 1957123 the status of the 


2000, Tashkent. See Roland Eggleston, “Central Asia: OSCE Seeks Agreement on Water,” 
Turkistan Newsletter online (Vol. 4, No. 120), June 13, 2000. 


118 Elhance, supra note 64, at 214. 


119 Protocol of Dec. 26, 1885, reproduced in J.R.V. Prescott, Map of Mainland Asia by Treaty 
125 (Carlton: Melbourne University Press, 1975). 


120 Frontier Agreement between Afghanistan and the USSR (with Protocol), June 13, 1946; 
Treaty concerning the Regime to the Soviet-Afghan Frontier, Jan. 18, 1958; and Protocol 
between the USSR and Afghanistan concerning the Joint Execution of Works for the Integrated 
Utilization of the Water Resources in the Frontier Section of the Amu Darya, June 25, 1958. See 
M. Nanni, “The Aral Sea Basin: Legal and Institutional Issues,’ 5 RECEIL 130, 131-2 (1996); 
and Caponera, supra note 87, at 25-6. 


121 Treaty of Friendship between Persia and the Russian Socialist Federal Soviet Republic, 
Feb. 26, 1921, Moscow, 9 League of Nations Treaty Series 401 (1922). 


122 FAO AQUASTAT country profile on Turkmenistan, supra note 4. 


123 Treaty between the Government of the Union of Soviet Socialist Republics and the 
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waters of these two streams, referring to special agreements, and prohibited uni- 
lateral measures by either party with effect on the flows (Article 13). The treaty 
also provided on the exchange of information between the parties on the flow 
level and quality of the waters (Article 14). A second agreement in the same 
year!24 reiterated in a provision the equal share of the riparians on the Atrek, 
which remarkably included the potential as well as actual uses of the waters, rul- 
ing out rights based on prior appropriation (Article 1). Turkmenistan and Iran are 
currently building the Druzhba (Dostluk) dam on the Tejen, at Puli Hatum, 
Sarakhs, along the common border.!25 The reservoir, with a capacity of 12.5 km}, 
is to be jointly controlled by the two countries, and each will receive half of the 
Tejen flow stored at the dam. 


The bulk of the discord in Central Asia over transboundary waters involves, 
as stated earlier, the Aral Sea basin area. To the east of this area, beyond the Pamir 
and Tien Shan ranges, Kyrgyzstan and Tajikistan are minor share-holders in 
China’s Tarim basin, where, due possibly to the relative insignificance of the 
shared resources, no contention over water appears to have surfaced. To the north- 
east of the Aral Sea drainage area, Kazakhstan shares the Ili watershed with China 
and, to the further north, the Ob basin, with Russia as well as China. Since the 
early 1999, some dissension has emerged between Kazakhstan and China over the 
utilization of transboundary water resources in the Ili and Ob basins, chiefly the 
rivers Ili and Irtysh. Planned measures by China on the increased water intake 
from these rivers have caused alarm in Kazakhstan, anxious about consequences 
for its industry and environment in the lower reaches of these rivers. Reportedly, 
China is planning to reduce the outflow of the Ili into Kazakhstan by 15 per- 
cent.!26 The Ili feeds the shallow lake Balqash in Kazakhstan, and its diminished 
flow is likely to upset the delicate eco-system in the area, not to mention the 
adverse effects on the metallurgy and energy sectors in eastern Kazakhstan, which 
rely on the Ili cascade. China’s projected withdrawal from the Irtysh, to be con- 
summated in stages, is said to be as much as up to 50 percent.!27 An intake of this 
proportion, as rightly feared, might render the river non-navigable in its lower 
reaches in Kazakhstan and Russia, and cause significant deprivation along its 
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124 Agreement between Iran and the Soviet Union for the Joint Utilization of the Frontier 
Parts of the Rivers Aras and Atrak for Irrigation and Power, Nov. 8, 1957, at http://mgd. 
nacse.org/qml/watertreaty/textdocs/international/95.html (accessed in Fall 2000). 
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course through large settlements in these countries, with dire economic and envi- 
ronmental problems. China completed construction of the Irtysh-Karamay canal, 
part of its plans on the Irtysh waters, in the summer of 2001.!28 


The use of the water resources in the Ili was regulated in some measure by 
a border protocol between Russia and China in 1915, which established joint uti- 
lization in equal shares between the two riparians.!2? However, the issue of the 
management of a multitude of transboundary streams between the two countries 
was never appropriately addressed, and remained outstanding in the Sino-Soviet 
border relations until the demise of the Soviet Union. Kazakhstan and China, 
which have been able to conclude successful agreements, following the indepen- 
dence of the former country, to end the long-standing territorial dispute along the 
common frontier, began talks on the status of the border rivers in May 1999, in 
Beiing. The Foreign Minister of Kazakhstan, commenting on the first round of 
talks, described the problem of shared water resources between the two countries 
as “very complicated,” and, pointing out Russia’s interests in the Irtysh flow, 
invited Russian participation in the process.!30 China was reported during the 
talks to empathize with Kazakhstan’s concerns, referring to unilateral measures 
in the use of frontier waters as inimical to good-neighborly relations between the 
two countries.!3! Subsequently, the two riparians decided to set up a joint com- 
mission to monitor the mutual use of the transboundary waters.!32 Kazakhstan, 
having expressed satisfaction at the first round of talks, reiterated nevertheless the 
need to include Russia in the negotiations. The second round of talks between 
Kazakhstan and China in the matter would be held in November 1999, in Almaty, 
with Kazakhstan once again urging Russian participation.!33 Russia’s concerns 
over China’s planned intake from the Irtysh were articulated for the first time at 
a meeting of the Russian-Kazakh commission of transboundary waters in October 
of the following year. “Russia is very much concerned about these issues,” stated 
the Russian deputy minister for natural resources, addressing the meeting. “The 
first cubic kilometre [of the Irtysh’s annual volume of flow] which China is going 
to get is not a serious withdrawal, but four cubic kilometres will lead to very seri- 
ous economic and ecological consequences for Russia.”!34 The talks between 
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Kazakhstan and China on border rivers would continue through further rounds 
into the year 2001.!35 During the fourth round of talks, in March 2001, the ripar- 
ians announced their decision for joint work towards a draft agreement on trans- 
boundary waters. !36 


Finally, Kazakhstan and Russia, co-basin states in the watersheds of the Ob, 
Ural and Volga, north and north-west Central Asia, agreed soon after the Soviet 
breakup to cooperate on the status of shared water resources, including ground- 
waters, along the common frontier. The agreement, concluded in August 1992, 
reinforced on the whole the Soviet-era water apportionment practice between the 
two former federated units.!37 A somewhat detailed regime of joint management 
established in the agreement included measures to prevent pollution, exchange of 
information on the hydrology of the resources, and compensation for damages. 
The parties created a joint commission of transboundary waters entrusted with 
the implementation of the agreement. 


D. THE STATUS OF THE CASPIAN SEA 


Central Asia facing west borders on the Caspian Sea, an inland water body 
which straddles the territories of Azerbaijan, Iran, Kazakhstan, Russia, and 
Turkmenistan. The Caspian, with a surface area of approximately 370,000 km, 
is by far the largest closed water mass on earth. It stretches a length of about 
1,200 km from north to south, maintaining an average width of around 250 km. 
Of the states littoral to it, all but Iran are the former republics of the ex-USSR. 
The issue of the respective sovereign rights of the littoral states in the Caspian, 
never adequately addressed in the relations between the USSR and Iran, the two 
states which shared the water body exclusively until 1991, has yielded much con- 
troversy in the post-Soviet era following the increased western interest in the sig- 
nificant oil and gas reserves of the region, mostly off-shore. Western energy 
companies have exhibited remarkable ardor for the development of the energy 
resources in the area, which the newly independent littorals of the Caspian, des- 
perate for funds, have met with equally strong enthusiasm. 


Azerbaijan and Kazakhstan, the littorals which engaged in negotiations with 
western oil companies from 1991, naturally assumed a sectoral division in the 
Caspian Sea. In October 1993, Turkmenistan went further and proclaimed in the 
Caspian a 12-mile territorial sea and an exclusive economic zone, subject to 
delimitation with the opposite and adjacent states.!38 It would soon appear, how- 
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ever, that the idea of partitioning the Caspian into national sectors did not suit all 
the littorals. Iran, whose interests seemed to be least served by a sectoral division, 
suggested in a draft agreement, in 1993, a condominium for the joint management 
of the natural resources in the Caspian.!39 In this approach, the joint use was 
ostensibly dictated, as it would be made clear subsequently, by the unique char- 
acteristics of the water body, which ruled out sectoral division, as well as by a 
series of past agreements between the former USSR and Iran on the Caspian, 
binding on the littorals successors to the former, and establishing a regime of joint 
utilization over the resources. Russia, similarly losing ground in the prevailing 
fervor for sectoral division, would before long espouse the Iranian proposal, the 
two states forming in turn a common stance on the Caspian status. 


To the bid by Iran, bolstered by an increasingly vocal Russia in the matter, 
Azerbaijan and Kazakhstan responded with vistas of their own, in 1994.!40 A draft 
agreement on the Caspian communicated to the littorals by Azerbaijan conferred 
on the water body the status of a transboundary lake, propounding a division of 
the lake bottom with its surface waters. The proposal also included a regime of 
navigation in the envisaged national sectors, granting a right of innocent passage 
for merchant vessels. And Kazakhstan, in a separate draft, appealed to the prin- 
ciples of the law of the sea, suggesting partition through national maritime zones 
to be claimed by the littorals respectively. 


Meanwhile, in December 1993, Kazakhstan had reached an agreement with 
western oil companies on the development of the Tengiz oilfield, a site on the 
Kazakh shore of the Caspian spreading partly off-shore. And, in September 1994, 
Azerbaijan would cause much sensation by signing a so-called “deal of the cen- 
tury” with 11 western companies for the exploitation of a number of off-shore oil- 
fields. The agreement concluded by Azerbaijan would receive the swift protest of 
Russia, which refused to recognize the unilateral claims of the littorals in the 
Caspian. In a letter to the UN Secretary General, in October 1994, Russia stated: 
“Unilateral action in respect of the Caspian Sea is unlawful and will not be rec- 
ognized by the Russian Federation.’”!4! The economic uses of the Caspian, in this 
view, could be managed only through the concerted action of all the littorals. 
Otherwise, Russia threatened, it “reserves the right to take such measures as it 
deems necessary and whenever it deems appropriate, to restore the legal order and 
overcome the consequences of unilateral actions.” !42 
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Curiously, the agreement, ratified by the Azerbaijani parliament in the fol- 
lowing month, would bring about surface a marked ambivalence in the position 
of Russia, insofar as the international consortium created through the agreement 
included, among other energy companies, also the Russian Lukoil, with a 10 per- 
cent share.!43 The participation by a Russian company in a deal condemned by 
Russia in no unclear terms signalled a certain unease in the posture of this littoral 
regarding the status of the Caspian Sea. Russia’s apparent indecision has been 
explained in terms of two contrasting policies in its administration at the time.!44 
Accordingly, one of these policies, cultivated particularly by the Foreign Ministry, 
refused to accept the unilateral actions of the littorals in the form of deals with 
western companies, somewhat dismayed in so doing at the acquiescence indicated 
in Russia’s participation in these deals, and the other, adopted by the powerful 
Ministry of Fuels and Energy, favored participation in the energy development 
efforts in the Caspian regardless of the political cost. It would be some time 
before these two approaches would be resolved within the Russian administration 
into a settled policy, namely one of retaining control over energy resources in a 
de facto partitioned Caspian via increased and assertive participation in develop- 
ment projects in the area, including the energy transit routes out of the region. 


The signs of the emerging Russian policy on the Caspian became visible in 
a cooperation agreement with Azerbaijan in January 1996.'45 The agreement 
arranged the transport of the “Azeri oil” from the Caspian on to the Black Sea, 
crossing the Russian territory. It also included the statement by Russia, anxious 
not to appear acquiescing in the de facto situation in the Caspian, that the accord 
thereby instituted could not “be interpreted as prejudicing the rights or interests 
of the Parties stemming from the existing international legal regime of the 
Caspian Sea, as regards the natural resources of the Caspian Sea, or as changing 
the positions of the Parties with respect to the legal status of the Caspian Sea.’’!46 
The negotiations which Russia simultaneously conducted with Turkmenistan and 
Kazakhstan on cooperation in the Caspian led in the first half of 1996 to joint 
bilateral statements with these littorals, concurring on a set of principles.!47 Next 


143, The consortium initially included also the Iranian National Petroleum Company, with a 
5 percent allotment, which, under western pressure, would be re-allocated briefly afterwards 
to a western company. 


144 See Raczka, supra note 138, at 208-9. 


145 Agreement between the Russian Federation and Azerbaijan on the Transit of Azeri Oil 
through the Territory of the Russian Federation, Jan. 18, 1996, discussed in Vinogradov and 
Wouters, supra note 138, at 97. 


146 Quoted id. 


147 See Joint Statement by the Russian Federation and Turkmenistan on the Results of Talks 
concerning the Problems Affecting the Caspian Sea, annex to a letter dated Feb. 21, 1996, to the 
UN Secretary General, UN Doc. A/51/73, Mar. 1, 1996; and Joint Statement by the Russian 
Federation and Kazakhstan on Cooperation in the Use of the Caspian Sea, annex to a letter dated 
May 16, 1996, to the UN Secretary General, UN Doc. A/51/138, May 17, 1996. 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 
Via Wikimedia 


154 ¢ Boundary Issues in Central Asia 


in the year, Russia signed a memorandum with Iran and Turkmenistan on coop- 
eration in developing the Caspian resources. !48 


Concentrated efforts by Russia, pursued on several levels throughout 1996, 
would culminate in November in a draft proposal on the status of the Caspian.!49 
The proposal, communicated at a meeting of the littorals in Ashgabat, acceded to 
each littoral an exclusive economic zone of 45 miles. Isolated (“pinpoint”) juris- 
diction for development zones beyond this limit would be also negotiable. The 
middle section of the Caspian outside the area of respective national jurisdictions, 
on the other hand, would form a condominium. Reportedly, the proposal succeeded 
in seizing the attention of the participants at the meeting, except Azerbaijan, 
which, with significant oil deposits beyond the 45-mile limit, abstained from sign- 
ing the joint memorandum on the proposal. 


A stalemate on the status of the Caspian would follow, with Azerbaijan 
recoiling at the Ashgabat meeting. Russia’s proposal on a 45-mile national zone 
for each littoral appeared to have sunk into oblivion by February 1997, when, in 
a joint statement, the presidents of Kazakhstan and Turkmenistan suggested an 
interim plan for the division of the Caspian seabed along the principle of median 
line for the purpose of facilitating the exploitation of the natural resources of the 
area by the littorals, pending an ultimate settlement.!>° Remarkably, at the meet- 
ing of the two presidents in Almaty, the Turkmen head of state at once pointed out 
that a sectoral division in the Caspian had in fact been effected in the Soviet prac- 
tice, centrally from Moscow, which had specified in the area the administrative 
boundaries of the former republics of Azerbaijan, Kazakhstan, Russia, and Turk- 
menistan. The past practice, he maintained, had also included a boundary which 
had indicated the adjoining Iranian sector.!5! These frontiers, which designated 
exclusive water areas for the littorals, he argued, should prevail in accordance with 
the CIS principle which treated the former administrative boundaries as inviolate. 


During the deadlock that permeated 1997, the dispute over the status of the 
Caspian would come full circle, with prospects for a settlement fast fading, 
through a number of bilateral disputes which emerged among the littorals and 
which displayed the Caspian scene in its full complexity. Early 1997 witnessed 
the unfolding of a contention between Turkmenistan and Azerbaijan over the off- 
shore oilfields Azeri (26 Baku Commissars/Khazar, in the Soviet and present-day 
Turkmen versions, in that order), Chirag (Kaverochkin/Osman), and Kapaz 
(Kyapaz/Sardar). The first two sites, with the Guneshli deposit to the further west, 
had formed the subject of the oil extraction deal between Azerbaijan and western 
companies in September 1994. And the last, the Kapaz, would be included in July 
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1997 in an exploitation agreement concluded by Azerbaijan with two Russian 
companies,!52 which shortly afterwards would withdraw from it, however, at 
Turkmenistan’s strong protest.!53 All three of the disputed fields are situated 
within closer proximity of the Turkmen shore of the Caspian than that of 
Azerbaijan lying opposite.!54 The claims by Turkmenistan, based largely on con- 
tiguity and median line, over the whole of the Azeri and Kapaz and part of the 
Chirag!55 would be countered by Azerbaijan through arguments grounded on the 
supposed former administrative boundaries and practice in the Caspian. !°6 


Kazakhstan and Russia, littorals adjacent in the northern shelf of the Caspian, 
appeared to motion towards a bilateral dispute via, likewise, overlapping claims 
advanced respectively over the resources in the area. In August 1997, Kazakhstan 
protested, in a letter to the UN Secretary General, that Russia had included in a 
tender invitation areas in the Caspian that transgressed on the Kazakh sector.!57 
The rising conflict with Russia in the Caspian bed would soon have the hitherto 
compliant Kazakhstan revert to its position back in 1994. Through statements in 
September 1997, communicated to the UN Secretary General, Kazakhstan reit- 
erated, with renewed emphasis, its earlier views on the Caspian status.!58 
Accordingly, the recurrent assertions by Iran and Russia notwithstanding, no 
treaty regime governing the area presently could be inferred from the former 
agreements between the ex-USSR and Iran. The treaties of 1921 and 1940, 
between the Russian Socialist Federal Soviet Republic (RSFSR) and Persia, and 
the USSR and Iran, respectively, with provisions on the Caspian, regulated only 
questions pertaining to merchant shipping and fishing in the area. Long antedat- 
ing the concept of the continental shelf, at the heart of the present controversy, 
these treaties offered little help on the Caspian status. Further, Kazakhstan 
evinced a clear disposition to repudiate the validity of the former treaty arrange- 
ments altogether in the present dispute by pointing out that the RSFSR and the 
USSR, parties with Iran to the treaties at issue, “no longer exist as subjects of 
international law.” Kazakhstan invoked instead, in a turn of argument not felici- 
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tous on the whole with its assumptions on the question of state succession, the 
administrative division in the Caspian between the former Soviet republics of the 
area, initiated in 1970 by the federal Ministry of the Petroleum Industry. In 
Kazakhstan’s view, the frontiers in the Caspian introduced at the time, and con- 
sistently upheld until the breakup of the federal union, had clearly marked the 
national sectors in the area by means of a median line, the “method adopted in 
international practice.” The federal delimitation which had thus defined the 
respective sectors of the republics in the water body, Kazakhstan asserted, had 
naturally assumed a boundary also with Iran in the area, based on mutual under- 
standing and practice between this country and the ex-USSR, along a straight line 
from Astara in the west to Esenguly (Gasan Kuli) in the east, the southernmost 
points of Azerbaijan and Turkmenistan, respectively, on the Caspian shore. As for 
the general principles applicable to the Caspian status, Kazakhstan, once again, 
referred to the terms of the UN Convention on the Law of the Sea for a broad def- 
inition. The principle of median line, a norm of the customary law of the sea 
applicable in the delimitation of maritime areas, also received marked emphasis 
regarding overlapping claims in the Caspian bed. According to Kazakhstan, the 
general principles could be notably supplemented with considerations over the 
special circumstances of the area, which might in turn oblige a large degree of 
cooperation among the littorals on fishing, navigation, and environmental issues 
in a sectorally divided Caspian. 


Yet another bilateral dispute that rose in 1997 involved Iran and Azerbaijan 
in the southern shelf of the Caspian. In a statement in November, annexed to a let- 
ter to the UN Secretary General, Iran protested the unilateral Azerbaijani action 
in areas which formed the frontier between the two countries in the Caspian.!59 
The occasion gave Iran the opportunity once more to spell out its position on the 
Caspian status. The regime in effect over the resources in the area, it purported, 
was one of joint management, established in the relations between Iran and the 
ex-USSR through treaty arrangements, namely the agreements of 1921 and 1940, 
which required action in unison in the dealings of the littorals in the Caspian. The 
agreements, Iran maintained, “are binding on the Republic of Azerbaijan, as a 
successor of the USSR, in accordance with the customary norms of international 
law and the Alma Ata Declaration of 21 December 1991.” Iran added, echoing a 
previous threat by Russia in the face of unilateral measures, that it “reserves its 
right to take appropriate action in future to secure its legitimate rights in the 
Caspian Sea.” 


The past agreements between the ex-USSR and Iran, which included, inter 
alia, stipulations on the use of the Caspian, appear nonetheless to be of meager 
service in settling the present dispute, albeit the testimonies of Iran and Russia, 
the latter with declining interest in this regard, to the contrary. To begin with, the 
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issue of succession by the former Soviet republics of the area to the agreements 
of the predecessor state, with provisions on the Caspian, is less than clear. Under 
customary international law, automatic succession occurs only with territorial 
treaties, namely border agreements and those establishing concessions in the use 
of territory.!© The treaty of friendship concluded between the RSFSR and Persia 
on February 26, 1921, which also regulates territorial issues, does fall within this 
category through its provisions on the common frontiers.!©! Whereas the later 
treaties between the ex-USSR and Iran, also deemed by the littorals Iran and 
Russia to be relevant in settling the status of the Caspian, not only the agreement 
of March 25, 1940, cited by Kazakhstan and Iran in the respective statements dis- 
cussed above, but also one preceding it, concluded on August 27, 1935, whose 
provisions on the Caspian largely reiterated in the former, would be somewhat far 
fetched to qualify in this respect.'!62 The regime of treaty succession adopted 
within the Commonwealth of Independent States, as indicated in this study,!® 
leaves the future status of these bilateral treaties, that is to say, the bilateral treaties 
of the predecessor state which are of interest only to some of the successors, as 
opposed to all, to negotiated settlement among the concerned successors. 
Obviously, no such agreement of the successors in the Caspian area on the treaties 
of 1935 and 1940 has come forth. | 


More significant still, the agreements of 1935 and 1940 both respectively 
provide on their termination through unilateral denunciation, a fact inexplicably 
eschewed in virtually all of the numerous treatments of the legal question involv- 
ing the Caspian status recently. The 1935 agreement, valid originally for a dura- 
tion of three years, sanctioned its prolongation thereafter until denunciation by 
one of the parties. Presently the agreement can be terminated by a party at any 
time through a written statement followed by a year’s notice (Article 18). 
Likewise, the 1940 agreement, concluded for an initial period of three years, was 
to remain in force subsequently pending unilateral denunciation, in a form either 
written or verbal, and allowing a notice of six months (Article 16). Surprisingly 
perhaps, the former Soviet republics of the Caspian refusing to be bound by these 
agreements have not favored the path of formally denouncing them. They seem 
to have opted instead for the uncertainty which apparently surrounds these agree- 
ments, as the issue of succession remains unresolved, with the aim conceivably of 
drawing into this indistinct realm also the 1921 agreement, which is subject to 
automatic succession. The latter instrument, although silent on the utilization of 
the natural resources in the Caspian, establishes freedom of navigation by the lit- 
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torals, in the whole of the water body and to the exclusion of third parties, a sta- 
tus accorded to the Caspian to be construed in the subsequent agreements of 1935 
and 1940, notably with reference to the 1921 treaty, via the designation “Soviet- 
Iranian sea,” a catchphrase of the joint utilization argument in the present dispute, 
embracing the use of natural resources as well as navigation. 


The Caspian as a condominium of the littorals, including the exploitation of 
the natural resources in the area, is hardly supported, however, by the terms of the 
1921 treaty. In the agreement, the Russian Federation declares null and void the 
past arrangements of the tsarist Russia damaging to Persian interests (Articles 1 
and 2), consenting in turn to rectify the common boundary in the section formed 
by the present-day Iranian-Turkmen frontier (Article 3), and restore the equal 
right of Persia to free navigation in the Caspian (Article 11), of which Persia had 
been dispossessed for nearly the entire duration of the preceding century.'©4 What 
also dominates the 1921 treaty are the security concerns of the newly established 
Russian Federation, remarkably reflected in the provisions which empower it to 
intervene in the Persian territory in cases of threat or intrusion aimed at its secu- 
rity by a third party, when Persia is unable to stop those (Article 6), a scheme 
extended to include also the Caspian. “Federal Russia shall have the right,” 
accordingly, “to require the Persian Government to send away foreign subjects, in 
the event of their taking advantage of their engagement in the Persian navy to 
undertake hostile action against Russia” (Article 7).!6 


The agreements of 1935 and 1940 between the ex-USSR and Iran, which 
introduce in the coastal waters of the Caspian an exclusive fishing zone of up to 
ten miles for the littorals respectively,!©° extend the security arrangements in the 
area by prohibiting in the Caspian vessels other than those belonging to either 
party or their nationals, private or corporate persons, and cite in so doing the con- 
cerns pronounced in the 1921 treaty.!©? The 1935 agreement, stipulating further 
restriction in this regard, bars also third-party nationals from the crews of the ves- 
sels in the Caspian.!®8 Finally, the exclusive use of the water body between the lit- 
torals as a security measure finds reflection in the notes exchanged at the signing 


164 Article 8 of the Treaty of Turkmenchai, Feb. 10, 1828, British and Foreign State Papers 
1827-1929, at 669-75. 


165 In the only other provision involving the Caspian in the 1921 treaty, Persia promises to 
renew agreement with Russia on the Caspian fisheries, deemed to be important for the food sup- 
plies of the latter party (Article 14). The concessions on fisheries thereafter periodically 
extended by Iran to the USSR would last until 1953. See Vyacheslav Gizzatov, “Legal Status of 
the Caspian: Condominium or Delimitation?” Evroasia 4—48 (1996), in Russian. 


166 Agreement of 1935, supra note 162, Article 15(4); Agreement of 1940, supra note 162, 
Article 12(4). 


167 Agreements of 1935 and 1940, supra note 162, Articles 14 and 13, respectively. 
168 Agreement of 1935, supra note 162, Article 14. 
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of the 1935 and 1940 agreements, with the Caspian depicted as a “Soviet- 
Iranian sea.’’169 


That the joint status conferred on the Caspian in these agreements, in elab- 
oration of the earlier understanding between the parties in 1921, was prompted 
solely by security interests, those particularly of the USSR, hardly creating a con- 
dominium that would include, beyond the use of surface waters in the area, also 
the utilization of the natural resources, would be well attested by the subsequent 
practice of the littorals in the Caspian. The Soviet government began to develop 
the oil resources in the area in 1949, with Iran following suit in the 1950s. The 
two littorals, separately engaged in development projects, are not known to have 
ever cooperated in the matter; nor, conversely, has there been any knowledge of a 
protest by one at the unilateral measures of the other.!7° In 1955, Iran would adopt 
a law on the exploration and exploitation of the hydrocarbon resources in an 
assumed Iranian sector of the Caspian.!7! Further, contrary to the terms of the 
1921 treaty, a de facto delimitation, not only of the shelf, but also of the superja- 
cent waters in the Caspian, seemed to be in effect in the practice of the littorals 
from as early as the 1930s. Apparently, with 1934, the Iranian vessels navigating 
north of the Astara-Esenguly line, the boundary which marked the respective 
Soviet and Iranian sectors in the Caspian, were expected to acquire prior autho- 
rization from the USSR.!7 On this line, an effective air protection zone is said to 
have been also practiced by the USSR.!”3 


That is to say, the state practice following the treaty arrangements incorpo- 
rated signs, if anything, of an emerging regional custom, a /ex specialis, which 
sanctioned a sectoral division of the Caspian in both the shelf and the waters, 
albeit the partition effected in the waters thrusting out as rather at odds with the 
principle of free navigation introduced in the treaty law. 


The evidence for an established practice in the area, indicating a sectoral divi- 
sion long initiated between the littorals, may reduce the urgency in the ongoing 


169 Letter of Aug. 27, 1935, from the Soviet ambassador at Tehran to the Iranian Foreign 
Minister: “. . . the Caspian Sea, which is regarded by the two Governments as a Soviet and 
Iranian sea. . ”’ Confirmed by the recipient on the same day. Exchange of Notes attached to the 
1935 agreement, supra note 162, at 330-31. Letter of Mar. 25, 1940, from the Soviet ambas- 
sodor at Tehran to the Iranian Foreign Minister: “The Caspian Sea . . . an Iranian and Soviet 
Sea. . .” Concurred in response on the same day. Exchange of Notes attached to the 1940 
Agreement, supra note 162, at 431. 


170 Gizzatov, supra note 165; Iurii Merzliakov, “Legal Status of the Caspian Sea,” 45 Int] 
Affairs [Moscow] 33, 34 (1999); Brice M. Clagett, “Ownership of Seabed and Subsoil 
Resources in the Caspian Sea under the Rules of International Law,’ Caspian Crossroads 3/3 
(1995). 


171 Law of Jan. 18, 1955, Article 2. See Gizzatov, supra note 165. 
172, Id.; Merzliakov, supra note 170. 


173, Gizzatov, supra note 165. 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


160 ¢ Boundary Issues in Central Asia 


search for general principles on the status of the water body, often conveyed in 
the question of whether the Caspian is an “international watercourse,” and sub- 
ject therefore to the fluid law of transboundary waters, with emphasis on cooper- 
ation among the littorals rather than fragmentation, or a “sea,” which, regulated 
by a largely settled body of law, the law of the sea, may be divided up into 
national maritime zones through unilateral claims complemented by the default 
rules of median line and equity. The general principles applicable to the water 
body, possibly no longer exigent in determining its general status, may still be 
needed, however, to define at some stage the extent of cooperation required in a 
sectorally divided Caspian. 


The Caspian has been characterized as a sea through, beside its name, its 
sheer size, oceanographic features, namely water content, fauna and flora, and, 
curiously, through the vague definition of “enclosed or semi-enclosed seas” 
offered in the 1982 Convention on the Law of the Sea.!74 That the Caspian is a 
relict marine basin, once part of the world’s open seas, has lent further credence 
to this view. The sea as a legal concept obviously builds on the geophysical sense 
of the term. This may not necessarily mean, however, that the legal concept, 
evolving separately and in response to a different set of demands, remains loyal 
to the geophysical term. On the contrary, more often than not legal terms of art 
have included niceties which evade, transform, even distort, the purely scientific 
notions. The prime example in the context of the Caspian is perhaps the “conti- 
nental shelf,’ which, though retaining some of its original sense, has evolved and 
become significantly disloyal to it. Similarly, the sea as a legal term appears 
somewhat to exceed its geophysical sense. It is assumed crucially to hinge on the 
unique prospects of the water body for international transit. This requires the 
water area at issue to include high seas and connect, through open outlet, to the 
rest of the large water areas of the world, enabling free navigation.!75 


The Caspian does have an outlet to the seas and oceans of the world, to be 
sure. It is connected to the Black Sea, the Baltic Sea and the White Sea via 


174 1982 United Nations Convention on the Law of the Sea, 21 Int’! Legal Materials 1261 
(1982), Article 122: 


For the purposes of this Convention, “enclosed or semi-enclosed sea” means a gulf, basin 
or sea surrounded by two or more States and connected to another sea or the ocean by 
a narrow outlet or consisting entirely or primarily of the territorial seas and exclusive 
economic zones of two or more coastal States. 


It is not clear whether the outlet required to the rest of the world’s large water areas in the 
first criterion is overlooked under the second. See, for interpretations in the Caspian context to 
the effect that Article 122 makes the presence of an outlet a general requirement, Vinogradov 
and Wouters, supra note 138, at 90; and Clagett, supra note 170, at 4. And see, for the con- 
trasting interpretation, Clive Schofield and Martin Pratt, “Claims to the Caspian Sea,” Jane's 
Intelligence Rev. 75, 77 (1996): “While the Caspian does not meet the first criterion, it is diffi- 
cult to see why it cannot qualify under the second.” 


175, See Ian Brownlie, Principles of Public International Law 237-8 (Oxford: Clarendon, 
1979). 
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Russia’s Volga system of waterways, composed of rivers, lakes, and canals.!76 It 
seems to be hard, however, for the Volga system of navigation to qualify as a free 
outlet, for the transit rights of third states through national rivers and lakes, those 
of Russia in the present case, receive little recognition under customary interna- 
tional law.!77 Moreover, the Volga system includes several artificial canals through 
which transit by third states is dependent entirely on the consent of the territor- 
ial state. In view of the fact that the Caspian is not open to free navigation by third 
states, consequently, it may have to be treated as a transboundary lake, not as a sea. 


It follows, in turn, that the general principles applicable to the Caspian should 
derive from the law on transboundary waters. In functional terms this means that 
a large degree of cooperation among the littorals may still command a sectorally 
divided Caspian, ruled along the principles of equitable utilization and no-harm, 
as discussed in this study.!78 It may be interesting to note, however, that in the spe- 
cific context of the Caspian this dichotomy may amount to very little in practice. 
That is, its unique structure as an enclosed water body might dictate, treated even 
as a Sea, an exceptional degree of cooperation among the states coastal to it, with 
the effect of aborting much of the general content of maritime law. In this respect, 
stating what is possibly a customary norm, the 1982 Convention on the Law of 
the Sea prescribes the duty for states bordering on an enclosed sea to cooperate 
in the exercise of their sovereign rights in the area, thus remarkably restraining 
the use of unilateral measures.!79 


Under transboundary water law, the management of fisheries in the Caspian, 
in particular the sturgeon stock, as well as concerns over the fragile environment 
in the area, may call for an exceptionally broad extent of cooperation among the 
littorals, as instructed by the principles of no-harm and equitable utilization, 
including sustainable development. It is conceivable that the measure of partner- 
ship likely to be demanded by the special circumstances of this sui generis water 
body may best be achieved through a regime of joint management to be adopted 
for the utilization of the surface waters beyond exclusive fishing and border con- 
trol zones in the respective coastal areas. A joint status accorded to the waters of 
the Caspian in its large middle sector, notwithstanding the sectorally divided sub- 
jacent shelf, might dovetail with the regime of free navigation in the area set up 
in the 1921 treaty, binding on the newly independent states of the Caspian under 
customary international law, though having been only nominally in effect in the 
subsequent practice between the two contracting parties. 


176 See, for the Volga system of waterways, Section B in this part entitled “Transboundary 
Water Basins in Central Asia,” the text following note 81, supra. 


177, See Oppenheim, supra note 24, at 477-8. 
178 See Section A in this part entitled “Law on Transboundary Waters,” supra. 


179 See, supra note 174, Article 123. 
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Finally, the evidence for a sectoral division of the Caspian bed in the relations 
between the ex-USSR and Iran, which plainly refutes the assertions of a condo- 
minium effective over the natural resources of the shelf area in past practice, also 
calls to the forefront the question of the former administrative divisions in the 
Soviet sector of the Caspian shelf. There seems to be little doubt that the area was 
divided between the former Soviet republics of the Caspian, now the newly 
emerged littorals, through a decision of the federal Oil and Gas Ministry in 
1970.18° The partition, consistently supported in the Soviet administrative prac- 
tice in the period that followed, appears to have lasted until the dissolution of the 
ex-USSR. In what seems to be the last documented instance in the Soviet era, in 
January 1991, a tender for the Azeri oil in the Caspian was authorized by a joint 
decree of the federal Ministry of Oil and Gas and the Council of Ministers of 
Azerbaijan Soviet Socialist Republic, in which references were made to the oil 
and gas fields situated in “the Azerbaijan sector of the Caspian Sea.’”!8! The for- 
mer administrative divisions in the Caspian bed, drawn ostensibly on the basis of 
the median line,!82 may have transformed into international frontiers following 
the Soviet breakup along the principle of uti possidetis, another general norm, 
which is not only clearly relevant to the Caspian status, but which has also been 
upheld in the post-independence relations between the former federated units of 
the ex-USSR through treaty arrangements. !83 


To recapitulate, then, the factors pertinent to the question of the legal status 
of the Caspian include: (a) the past practice between the ex-USSR and Iran, which 
attests to a presumed sectoral division, (b) the Soviet administrative boundaries 
in the area, presently inter-state frontiers in accordance with the general principle 
of uti possidetis, and finally (c) the wide cooperation likely to be entailed in the 
specific setting along the basic precepts of transboundary water law, which, com- 
bined with the free navigation regime established in the 1921 treaty between the 
ex-USSR and Iran, binding on the successors under customary international law 
on treaty succession, may render necessary a joint status for the bulk of the sur- 
face waters in the area. | 


Not surprisingly perhaps, the breakthrough in the relations of the littorals on 
the Caspian would come through an agreement which largely acknowledged these 
factors. Kazakhstan and Russia, in talks from January 1998, appeared rapidly to 


180 See, for a statement of this fact by the Head of the Working Group on the Caspian Sea 
at the Russian Ministry of Foreign Affairs, Merzliakov, supra note 170, at 34; and see, for a con- 
curring Iranian view, “[Iranian] Scholar Interviewed on Caspian Sea Legal Status,” from Hayat- 
e Now, Tehran, FBIS-NES-2001-0410, Mar. 13, 2001. See also Gizzatov, supra note 165; and 
the text accompanying notes 151 and 158, supra. 


181 Decree No. 25/25, Jan. 18, 1991, quoted in Clagett, supra note 170, at 4. 
182 Merzliakov, supra note 170, at 34. 


183 See, for a discussion of the principle with reference to the post-independence territorial 
arrangements between the former Soviet republics, Part 2 on “Border Issues,” the text accom- 
panying notes 164-176. 
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move towards a common disposition on the status of the water body.!84 In April, 
the two littorals announced having reached an understanding which envisaged two 
distinct regimes for the shelf area and the surface waters, respectively.!85 Sub- 
sequently, meeting in Moscow, on July 6, 1998, the presidents of Kazakhstan and 
Russia signed an agreement which authorized a sectoral division in the northern 
part of the Caspian floor enclosed by the territories of the two states.'8° According 
to the agreement, the delimitation in the area would be achieved by means of a 
“modified median line,” namely by taking into account, beside the parity in dis- 
tances, or equidistance, also the principles of equity, as might be dictated by spe- 
cific circumstances. In terms of the superjacent water volume, on the other hand, 
the agreement assumed a regime of joint management. The nature and scope of 
cooperation in this regard were in turn deferred to a future comprehensive set- 
tlement, to be worked out among all five of the littorals. Reflecting on the 
prospective status of the Caspian waters in view of the progress represented by 
the Kazakhstan-Russia accord, Iurii Merzliakov, the head of Russia’s Caspian 
working group, anticipated a management regime which would grant each littoral 
a national sector, akin to the territorial sea in both width and standing, and an 
exclusive fishing zone, measuring 20 miles from the coast. The rest of the waters 
would be under joint utilization subject to agreed measures on fishing, naviga- 
tion, and environmental protection.!87 The national sectors projected for the 
coastal areas in the Caspian waters would be articulated in a proposal by Russia, 
in November 2000. Accordingly, the littorals would be able to exercise exclusive 
rights in the coastal waters over a control zone of up to 12 miles and a fishing 
zone of up to 20 miles. !88 


The sectoral division in the northern shelf, as agreed between Kazakhstan 
and Russia, would mark a watershed in the perceptions of the littorals in the mat- 
ter of the Caspian status. Iran, which strongly protested the agreement, refusing 
to recognize the suggested national sectors in the Caspian bed,!8? would subse- 
quently slacken in its long pursued campaign for joint management and, before 
the end of 1998, undergo a not altogether insignificant change in its position. At 
a meeting of the littorals in Moscow, in December, Iran let it be known that it was 


184 Statement of Feb. 13, 1998, by the Ministry of Foreign Affairs of the Republic of Kaza- 
khstan on the Results of the Kazakhstan-Russia Consultations on Questions relating to the Legal 
Status of the Caspian Sea, annexed to letter dated Feb. 13, 1998, to the UN Secretary General, 
UN Doc. A/52/802, Feb. 24, 1998. 


185 FBIS-SOV-98-110, Apr. 20, 1998. 


186 Facts on File, 490F 1 (1998); FBIS-SOV-98-195, July 14, 1998. See, for the draft agree- 
ment, Caspian Business Report, Vol. 2, No. 12, June 30, 1998, available at http://www.our- 
world.compuserve.com/homepages/usazerb/cbr.htm (accessed in Spring 2001). 


187 Merzliakov, supra note 170, at 36. 


18 BBC Mon FSI, Nov. 9, 2000, quoting Viktor Kalyuzhnyy, the special envoy of the 
Russian President. 


189 SWB SU/3240 G/3, May 30, 1998. 
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amenable to a sectoral division in the Caspian, provided that it was effected on an 
equal basis, regardless of criteria based on relative proximity.! The allotment of 
20 percent for each littoral under the Iranian proposal amounted to about 6 per- 
cent more than what Iran would receive through partition by equal proximity, that 
is, the median line. The proposed allocation, which benefited, beside Iran, also 
Russia and Turkmenistan, stood little chance of winning over the remaining two 
littorals, Kazakhstan and Azerbaijan, which gained considerably more by a split 
at equal distances. Nevertheless, in the period that followed Iran’s surrender to 
sectoral division would become patent, culminating, in March 2001, in the sign- 
ing of an agreement between the Iranian National Oil Company and a consortium, 
including a western company, for oil exploration and development in an assumed 
Iranian sector of the Caspian.!9! The move would be hailed within Iran as an indi- 
cation of the administration’s long overdue return to “realism.”!% 


The rapport between Kazakhstan and Russia on the Caspian status from early 
1998 would have a moderating influence also on Azerbaijan, long adamant in its 
position for a sectoral division in the water column as well as in the subjacent bed. 
Azerbaijan would sign a protocol with Russia in March 1998, agreeing on the 
median line for the delimitation of national sectors in the shelf area.!93 In April, 
with the agreement between Kazakhstan and Russia in the offing, Azerbaijan 
viewed the development as a step in the right direction, although, it pointed out, 
leaving the surface waters to joint utilization, the understanding of the two lit- 
torals still stood some way from its own desired solution of the Caspian status. !%4 
However, in the subsequent period Azerbaijan would indicate an increasing 
willingness for an interim settlement in concordance with the terms of the 
Kazakhstan-Russia agreement.!95 That is, the shelf area would be sectorally 
divided among the littorals by a modified median line, with the superjacent waters 
left subject to joint measures, as established in the past agreements between the 
ex-USSR and Iran, pending a future settlement through the consensus of the lit- 
torals. In May 2001, Azerbaijan was reported to be planning to conclude agree- 
ments with Russia and Kazakhstan roughly along these lines.'% 


190 Central Asia Monitor 1/18 (1999). 
191 FBIS-NES-2001-0309, Mar. 9, 2001. 
92 FBIS-NES-2001-0409, Mar. 11, 2001; FBIS-NES-2001-0430, Mar. 13, 2001. 


193 Statement of Apr. 7, 1998, by the Permanent Mission of the Azerbaijan Republic at the 
164th Meeting of the OSCE Permanent Council, OSCE PC. DEL/135/98, Apr. 7, 1998. 


194 FBIS-SOV-98-105, Apr. 15, 1998. 


195 FBIS-SOV-98-217, Aug. 5, 1998; BBC Mon FS82, Sept. 22, 2000; BBC Mon FS1, Nov. 
9, 2000; SWB SU/3995 F/2, Nov. 11, 2000; BBC Mon FS2, Dec. 4, 2000; SWB SU/4015 F/1, 
Dec. 5, 2000; BBC Mon FS2, Dec. 28, 2000; BBC Mon FSI], Jan. 9, 2001. 


196 FBIS-SOV-2001-0524, May 24, 2001. 
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Turkmenistan, of all the Caspian littorals, has been known to be the one 
given to frequent swings of mood, induced as much by its idiosyncratic leader- 
ship as by its rivalry with Azerbaijan. It has shifted through a series of alliances 
with Azerbaijan-Kazakhstan, Russia, and Iran, in that order, and suggesting at 
one point the submission of the whole dispute to the International Court of 
Justice.'97 In a presidential decree, in September 1999, Turkmenistan declared 
its assumed sector of the Caspian as an inalienable part of its territory, to be 
sharply rebuked by Russia for infringing on freedom of navigation and fishing 
under the existing regime of the Caspian waters.!98 The littoral which would also 
propose, through a statement by its president in March 2001, a 20-mile middle 
zone for free navigation in a Caspian sectorally divided in its shelf and waters,!% 
would be reported in the following June to be nearing an agreement with 
Azerbaijan, Kazakhstan, and Russia, on terms suggested by the earlier under- 
standing among these littorals.2° 


As the littorals, with the exception of Iran, appeared to be on the verge of a 
consensus on the Caspian status as of the summer of 2001, the bilateral disputes 
of the littorals, likely to cloud the efforts for a comprehensive and lasting settle- 
ment, remained outstanding. 


Kazakhstan and Russia continue to differ over a number of islands, Maly 
Zhemchuzhnyy and Ukatnyy among them, in and around the Kurmangazy and 
East Kashagan oil fields in the northern shelf.2°! The islands, clamed by Kazakhstan, 
are argued by Russia to have been part of its Astrakhan region under the Soviet- 
era administrative division and should therefore belong to Russia. Azerbaijan and 
Turkmenistan, in discord over the status of the oilfields Kapaz, Azeri, and Chirag, 
seem to be nowhere near a settlement. The Azeri and Chirag are presently under 
a development contract between Azerbaijan and western oil companies. 
Azerbaijan has suggested to exploit the Kapaz jointly with Turkmenistan on an 
equal basis.202 The latter littoral, which claims the whole of the Kapaz and Azeri 
and part of the Chirag, has rejected the offer on the Kapaz and called on the west- 
ern companies involved in the Azeri and Chirag to halt their activities.2% 


i97 FBIS-SOV-98-145, May 22, 1998; SWB SU/3995 F/2, Nov. 11, 2000; SWB SU/4010 G/3, 
Nov. 29, 2000; SWB SU/4015 F/1, Dec. 5, 2000; BBC Mon FS], Jan. 11, 2001; SWB SU/4073 
G/2, Feb. 17, 2001. 


1988 SWB SU/3646 B/14, Sept. 22, 1999. 
199 SWB SU/4097 G/3, Mar. 17, 2001. 


200 FBIS-NES-2001-0602, June 2, 2001. See also Gulshen Ashirova, “Stalled Caspian 
Agreement Imminent,” The Times of Central Asia (Vol. 3, No. 9/104), Mar. 2, 2001, available at 
http://www.times.kg (accessed in Spring 2001). 


201 BBC Mon FS2, Aug. 4, 2000; FBIS-SOV-2001-0327, Mar. 27, 2001. 
202 BBC Mon FS2, Sept. 4, 2000. 
203 SWB SU/4097 G/3, Mar. 17, 2001. 
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Turkmenistan has also threatened international legal action.2°4 The respective 
working groups formed by the two littorals, in talks since early 1998, appear to 
have achieved little by way of a mutually acceptable solution.2°5 The agreement 
by the presidents of the two states, in April 2001, for joint work, through partic- 
ipation of expert groups, towards a draft agreement? would go unheeded, as an 
exchange of harsh statements between the two littorals would erupt in the fol- 
lowing month,2°7 when the expert groups were supposed to hold their first meet- 
ing. The renewed tension would lead Turkmenistan to close its embassy in 
Azerbayan, bringing in turn the latest initiative between the two sides to an abrupt 
end.2°8 Last but by no means least, the Azerbaijani claims in the southern Caspian 
bed on the basis of the median line overlap with those of Iran as part of its pur- 
ported share of 20 percent in the Caspian. In a sudden confrontation, in July 2001, 
an Iranian gunship and military aircraft disrupted the survey activities of vessels 
owned by Azerbaijan and western oil companies exploring the Araz-Alov-Sharg 
oil deposits in the southern shelf area.2° The incident, much highlighted, brought 
home to all concerned the grim potential of the unraveling bilateral conflicts 
among the Caspian littorals. 


204 BBC Mon FS2, Oct. 13, 2000. 


205 SWB SUW/0590 WD/1, May 28, 1999; SWB SU/3591 F/2, July 20, 1999; BBC Mon 
FS2, Oct. 17, 2000. 


206 BBC Mon FS2, May 2, 2001. 


207 FBIS-SOV-2001-0503, May 3, 2001; FBIS-SOV-2001-0505, May 5, 2001; BBC Mon 
FS2, May 9, 2001; FB/S-SOV-2001-0517, May 17, 2001. 


208 F'BIS-SOV-2001-0605, June 5, 2001. 


209° FBIS-SOV-2001-0724, July 24, 2001. Interestingly, within days following the incident, 
Turkmenistan also claimed the disputed area in a note of protest to Azerbaijan. Turkmenistan 
dubbed the area as Altyn Asyr, part of its national sector in the Caspian. See FB/S-SOV-2001- 
0727, July 27, 2001. 
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PART 5 
CONCLUSION 


This study has sought to offer an account of issues pertaining to the recently 
established inter-state frontiers in Central Asia. As the regional states, Kazakhstan, 
Kyrgyzstan, Tajikistan, Turkmenistan, and Uzbekistan, former federated units of 
the ex-USSR, achieved independence in 1991, roughly four distinct categories of 
issues involving the boundaries of these states appeared to stand out. One cate- 
gory of issues, which entailed the borders of those states contiguous with China, 
namely Kazakhstan, Kyrgyzstan, and Tajikistan, stemmed from the long-standing 
territorial disputes along the former Sino-Soviet boundary in Central Asia. 
Another category of issues was formed by the task, awaiting the regional states, 
of effecting mutually acceptable delineations of the former administrative lines 
transformed into international boundaries between them, thereby averting a pos- 
sible resurgence of latent territorial disputes. And yet a somewhat elusive cate- 
gory of the existing and potential boundary issues was suggested by the presence 
of sizable ethnic minorities, especially those which belonged to the newly 
emerged titular ethnic groups in the region, in almost all of Central Asian states, 
with some bearing on the constancy of the prevailing territorial arrangements. 
And finally, one category of issues, often deemed to be the most explosive in the 
unique circumstances of the Central Asian context, related to the use of trans- 
boundary water resources of the region, including the world’s largest inland water 
body, the Caspian Sea, in the aftermath of the intricate federal-era arrangements, 
with a perplexing degree of long instituted interdependence among the former 
federated units, in the utilization of these resources. 


Today Central Asian states come into view having for the most part resolved 
the issues virtually on all fronts through sustained efforts since independence. 
Along the general international law principle uti possidetis, the sanctity of former 
administrative boundaries has been decisively upheld by all. Thus, a region-wide 
upheaval of rekindled historical claims and ethnic secessionism, abetted by inter- 
state rivalry and expansionist policies, has been remarkably avoided. The highly 
agitated practices of nation building, which accompanied in particular the early 
phases of independence in Central Asian states, have inevitably led to the privi- 
leging of titular ethnic groups, their history, culture, and especially their language, 
in disregard of the rights of national minorities. This, however, appears to be 
attributable on the whole to the authoritarian regimes behind the nation-building 
schemes in most of the regional states and, as such, part and parcel of the imper- 
fect democracies in the region, where flagrant injustices are mostly indiscrimi- 
nate, irrespective of specific ethnicity, including the titular majorities, though the 
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grievances of minority groups are certainly more noticeable for obvious reasons. 
That is, ethnicity as an indomitable source of tension in Central Asia may have 
been greatly overstated in the doomsday scenarios advanced in abundance with 
the Soviet breakup. In effect, ethnic identities associated with national minorities 
in Central Asia, both indigenous and non-indigenous, seem to be marked with a 
degree of ambivalence which significantly exceeds the superficiality with which 
ethnicity was treated in the former Soviet policy of institutionalized ethnicity, dat- 
ing from the 1930s. In other words, various ethnic identities, as opposed to civic 
nationality, which were constructed for the most part artificially through the for- 
mer Soviet practice on ethnicity as a privileged site of identity, and which are 
largely continued today by the successor states, ostensibly by default, do not nec- 
essarily amount to unsurpassable cleavages in inter-communal perceptions among 
the peoples who populate Central Asia. Therefore, ethnic secessionism is unlikely 
to find in Central Asia the fecundity that it has readily attained elsewhere in the 
former Soviet political space, such as the Transcaucasia. This does not rule out, 
however, that ethnic groups which live outside the homestead may be exploited 
by the administrations in their respective titular states for advantage in the 
regional politics. In this respect, the Russian and Uzbek minorities in the region 
may prove to be particularly susceptible. 


Consequently, the existing border arrangements among Central Asian states 
seem to face the prospect of a challenge only in the delimitation of the common 
boundaries defined on the basis of the principle of uti possidetis, namely the for- 
mer administrative divisions in the region recognized as new inter-state frontiers. 
Complications of a relatively minor scale are bound to arise due principally to the 
apparent fluidity in the old administrative divisions, a consequence of the early 
Soviet-era practice of long-term leases, arranged centrally from Moscow, of bor- 
derland territories between the republics. The bilateral talks towards the delin- 
eation and demarcation of the common frontiers, underway since 1998, should 
therefore be expected to include critical spells of disruption by contesting claims 
of uti possidetis juris (former administrative boundaries by law) and uti posside- 
tis facto (former administrative boundaries in practice), respectively, concerning 
sections in the shared borders. Further, the alignment of boundary rivers and 
canals, the allocation of frontier waters, a resource scarce in the region, the water 
and gas technical facilities along the borders, and transport routes, should add tan- 
gles to the ongoing efforts for a lasting and conclusive settlement of the bound- 
ary issues among the regional states. Signs of unease in this respect have been 
conspicuous already in the aloof posture presented by Uzbekistan, which has been 
markedly unenthusiastic, in particular in the early phase from the mid-1990s until 
early 2000, in extending cooperation to the requests of joint delineation by the 
adjoining Central Asian states. Nevertheless, as with the rest of the regional states, 
the Uzbek administration has been equally fastidious in refraining from publicly 
disputing the validity of the former administrative divisions as the new interna- 
tional boundaries in Central Asia. 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 
Via Wikimedia 


Conclusion « 169 


Territorial questions regarding the former Sino-Soviet boundary in Central 
Asia have also largely dissipated thanks to the assiduous work accomplished, 
since 1993, by a border commission jointly formed by states successors to the ex- 
USSR in respect of the boundary with China on the one hand, and China on the 
other. But for a singularly problematic area in the Sino-Tajik frontier, and a small 
section in the Sino-Kyrgyz boundary, the outstanding issues with China have been 
subsequently resolved through a number of boundary agreements which 
Kazakhstan, Kyrgyzstan, and Tajikistan have separately concluded with China. 


The issue left pending in the Sino-Kyrgyz frontier concerns an approxi- 
mately 3,000 km2 area near the Uzengi-Kuush rift in north-eastern Kyrgyzstan. 
In a border accord between the sides in 1999, Kyrgyzstan agreed to cede about 
30 percent of the area to China in return for a tract of territory around the Khan 
Tengri peak at the triyunction of the territories of the two states with Kazakhstan, 
thereby settling the question, only to be spurned by the Kyrgyzstani parliament 
intensely critical of the government in the matter and refusing to extend approval 
to the deal. 


A more formidable question by far, left outstanding between Tajikistan and 
China, relates to an approximately 20,000 km? area controlled by the former state 
in the Pamirs region of the frontier. Unlike the remainder of the disputed sections 
in the Central Asian boundary between the ex-USSR and China, the area in ques- 
tion is exceptionally large. (The frontier territory which China disputed along the 
present-day Kazakh and Kyrgyz boundaries, in as many as 16 areas, formed 
together a total of only about 15,000 km2.) More significant still, the disputed area 
in the Pamirs forms a frontier zone left crucially undefined in the past boundary 
agreements between China and Russia. China displayed, until the early 1960s, 
what appeared to be an acquiescent attitude regarding the de facto jurisdiction in 
the area, exercised, since 1892, by the imperial Russia, and later, in succession, 
by the USSR. The legal aspects of the issue, in particular the legal consequences 
that ensued the past Chinese acquiescence, however, would be denied due treat- 
ment in the political confrontation on the boundaries between the two states in the 
late 1960s, as the sides chose to engage in a dialogue deliberately at cross pur- 
poses. China, for one, adamantly refused that the Chinese administrations had 
ever consented to the status quo in the area, and the USSR, on its part, declined 
to acknowledge that the area had been left undecided in the relevant treaty law 
between the sides. China would unrelentingly pursue its resurgent claims over the 
Pamirs region, designating the disputed area as “Chinese territory” in no unclear 
terms until the early 1980s. The extent to which the dispute has survived the 
downfall of the USSR, however, is yet to be disclosed. The resilience of some of 
the Chinese claims concerning the area has been confirmed by Tajikistan, which 
has resumed the dialogue with China in the matter. Nonetheless, there exist also 
indications, not least the close cooperation between the two states in border secu- 
rity and in trade—notably an agreement, in 1997, on a special trade zone along 
the frontier involving the very disputed territory—that a final settlement of the 
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issue between the sides before long is not entirely implausible. The two states con- 
cluded an agreement, in 1999, delimiting the boundary immediately to the north 
of the disputed area. The agreement also included a commitment by the parties to 
continue with the talks on the unresolved section. 


The political fragmentation effected by the new inter-state frontiers in Central 
Asia has been perceived as alarming in view, in particular, of the imperative of 
cooperation for the efficient and equitable use of the shared water resources in the 
region. Still, the unique interdependence induced by the nature of transboundary 
waters, regardless of the asymmetry in political weight between the riparians, has 
stimulated in Central Asia, as indeed elsewhere in the world, more cooperation 
than willful competition among the riparians. In the Aral Sea basin, whose water- 
shed stretches over almost the entire area covered by Central Asian states, with 
the exception of Kazakhstan, which has only about 15 percent of its vast territory 
in the basin, the riparians concluded an agreement within months following the 
dissolution of the ex-USSR and decided to continue the basin-wide management 
system of the previous era. The basin area has long been beset with grave prob- 
lems of environmental degradation largely traceable to the Soviet-era privileging 
of agriculture, in particular the water-intensive crops, in the region. The post-inde- 
pendence accord among the basin states on the sustaining of the established prac- 
tice, if only as a temporary arrangement, has in turn appeared, beyond lip service, 
to be remarkably oblivious to the causes of severe pollution in the basin area. 
Further still, originally developed within a federal structure, which centrally 
accommodated conflicting inter-republican interests, the post-independence man- 
agement system, taking shape in the five-year period from 1992, failed to provide 
adequate compensation for the upstream riparians, Kyrgyzstan and Tajikistan, 
subsequently giving way to a drastic upstream-downstream dichotomy. The 
upstream riparians, with little irragable land, and yet prevented from the use of 
the headwaters for energy production in winter, for the winter energy production 
requires the storage of waters upstream in the summer cropping season, became 
as a result doubly injured. 


In the Syr Darya river system of the Aral Sea watershed, where the incom- 
patibility between irrigation and hydropower has been more acutely experienced, 
a consortium of the riparians, set up in 1998 and 1999, has greatly achieved a rec- 
onciliation of the conflicting interests by regulating energy and water swaps 
among the riparians. The basin states are yet to accommodate the upstream and 
downstream differences in the Amu Darya river system, which notably doubles 
the flow of the Syr Darya in volume and drains twice as great an area. Tajikistan, 
the main upstream riparian in the Amu Darya system, has hitherto exhibited a 
submissive posture regarding the historic uses continued by the downstream ripar- 
ians Uzbekistan and Turkmenistan. Of the two remaining upstream riparians, 
Afghanistan and Iran, conspicuously omitted in the arrangements for the basin- 
wide unified management, Afghanistan has long been in a bloody civil war, and 
thus with claims lying at best dormant, and Iran has resorted to bilateral deals 
with the adjoining Turkmenistan. 
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Central Asian states are share-holders also in a number of transboundary 
river basins in the periphery of the region, namely the Tarim, Ili, Ob, Ural, and 
Volga watersheds. In the Ob, Ural, and Volga river systems, Kazakhstan and 
Russia agreed in 1992 also to continue the federal-era water allocation practice 
between the two former federated republics, detailing accordingly a common 
regime of management for the shared water resources. Kyrgyzstan and Tajikistan 
are only minor contributors to the Tarim basin of China, with no hint of a discord 
so far on record among the basin states. In the Ili and Ob basins, some contention 
between Kazakhstan and China has prevailed since early 1999 due to planned 
measures by China, the upstream riparian, on the increased water withdrawal from 
a number of frontier rivers, chiefly the Ili and Irtysh. The sides, in talks on the 
issue since May 1999, decided in early 2001 to start joint work toward a draft 
agreement on frontier waters. 


Finally, the dispute on the status of the Caspian Sea, which emerged with the 
new state frontiers in the area, and which has been the most highlighted of the 
transboundary water issues in Central Asia owing to the strong Western interest 
in the extensive energy resources in and around the water body, has been largely 
sorted out in the practice of the littorals and seems, as of mid-2001, to be nearing 
a formal and comprehensive settlement. The treaty law on the Caspian in the for- 
mer Soviet-Iranian relations accorded the surface waters of the Caspian a joint 
status, urged primarily by the security interests of the former Russian Federation 
and the Soviet Union, without providing on sovereign rights regarding the hydro- 
carbon resources in the shelf area. The practice from the late 1940s between the 
two former littorals, the Soviet Union and Iran, on the other hand, indicates a de 
facto delimitation of the Caspian, if not in the water column, certainly in the shelf, 
both littorals having engaged in unilateral development and exploitation of the 
resources of the respective national sectors in the Caspian floor assumed ostensi- 
bly on the basis of a median line. Further, from the early 1970s, the former Soviet 
administration apparently initiated an administrative division in the shelf area also 
among the federated republics of the Caspian, Russia, Kazakhstan, Turkmenistan, 
and Azerbaijan, now independent littorals. 


The dispute among the littorals from 1993 on the status of the Caspian, 
developing crudely along the contending views of joint utilization on the one 
hand and sectoral division on the other, took a critical turn in 1998, when Russia 
and Kazakhstan, in acknowledgment of the relevant treaty law, the established 
state practice, and the principle of uti possidetis in respect of the former admin- 
istrative borders, divided the northern shelf area between them and left the sur- 
face waters to joint utilization. By the end of the year, Iran, adamant up until 
then on joint management, signalled a major shift in its position towards sectoral 
division, concluding in early 2001 an exploration deal with an international con- 
sortium in its assumed national sector of the Caspian shelf. Azerbaijan, long in 
favor of division in the superjacent water column as well as in the shelf, also 
indicated a growing willingness from 1998 for a sectoral division to be effected 
solely in the floor of the water body, to be reported in May 2001 planning to sign 
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delimitation agreements with Russia and Kazakhstan. Turkmenistan, indecisive 
and oscillating in the matter throughout, was also reported, in June 2001, fol- 
lowing suit. 


Issues presently pending on the Caspian, consequently, are those pertaining 
merely to delimitation in the shelf area, that is, the discordant Iranian position on 
division on the basis of equality, as opposed to contiguity, the core at once of the 
bilateral dispute between Iran and Azerbaijan, and the rest of the bilateral disputes 
of the littorals, those between Azerbaijan and Turkmenistan, and Russia and 
Kazakhstan. On record since 1997, the latter bilateral disputes involve overlap- 
ping claims of the Caspian bed based on the principles of median line and uti pos- 
sidetis, respectively. 


Clearly, the Commonwealth of Independent States (CIS), which replaced the 
USSR between the former federated units, except for the three Baltic republics, 
has played a decisive role in the establishment of the new frontiers in the former 
Soviet political space. The CIS provided an appropriate forum for a coordinated 
transformation, which in turn eased the tensions that might have greatly strained 
the transitional period. The founding agreements of the CIS! conferred on the piv- 
otal principle of uti possidetis, a customary norm of international law originally 
confined to the context of decolonization, the status of treaty law between the 
states successors to the ex-USSR, thereby preventing indecision as to the rele- 
vance of the principle to the Soviet breakup. And a CIS Agreement on the 
Protection of the State Boundaries,” signed in Kiev, on March 20, 1992, sought to 
secure the inviolability of the external sectors of the CIS boundaries by integrat- 
ing the border activities of the member states along the former Soviet frontiers. 


Correspondingly, the conversion of the old administrative divisions into new 
international boundaries turned out to be remarkably uneventful, particularly so 
in Central Asia. The smooth transition thus procured among the CIS states, com- 
bined with the common stance achieved within the CIS on the boundaries with 
the non-CIS states, considerably facilitated in Central Asia also the settlement of 
the outstanding questions involving the former Sino-Soviet boundary in the 
region, with Kazakhstan, Kyrgyzstan, and Tajikistan, alongside Russia, simply 
resuming the border dialogue with China from where it had been left off by the 
ex-USSR. 


1 Agreement Establishing the Commonwealth of Independent States, Dec. 8, 1991, UN 
Doc. A/46/771, Dec. 13, 1991, reproduced in 31 Int’l Legal Materials 143 (1992); Alma Ata 
Declaration, Dec. 21, 1991, UN Doc. A/47/60, Dec. 30, 1991, reproduced in 31 Int’l Legal 
Materials 148 (1992); Charter of the Commonwealth of Independent States, Jan. 22, 1993, 
reproduced in 34 Int'l Legal Materials 1279 (1995). 


2 Agreement on the Protection of the State Boundaries and Maritime Economic Zones of 
the States-Participants of the Commonwealth of Independent States, Mar. 20, 1992, reproduced 
in 31 Int’l Legal Materials 496 (1992). 
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The role played by the CIS in the settlement of the patrimonial issues among 
the successor states and in the establishment of the new inter-state frontiers in the 
former Soviet political space is likely to be a lasting influence. This, however, may 
not necessarily signify an enduring capacity for the organization itself, envisaged 
originally more as an interim arrangement to execute a peaceful disseverance of 
the union than an international organization defined along the current interna- 
tional practice, namely an autonomous subject of international law with legal 
capacity to function independently of the member states. Perhaps not surprisingly, 
therefore, the United Nations (UN) has consistently refused to confer on the CIS 
the status of a “regional arrangement,” and as such a conceivable mandate of the 
UN, in the sense of the UN Charter Chapter VIII. The apparent paradox of the 
CIS, reflected in the aim of the Soviet successor states to integrate only to disin- 
tegrate, has meant, that is, beyond the issues of disintegration, a conspicuous lack 
of common purpose and commitment on the part of the member states and gen- 
eral imprecision in the functioning of the organization.’ The result has been a 
highly uneven involvement by the participating states in the treaty law effected 
within the organization and an increasingly inadequate implementation of the 
organization’s law.4 


3 One remarkable giveaway as to the nature of the CIS, as originally conceived, is the pro- 
vision in the Agreement Establishing the Commonwealth of Independent States, supra note 1, 
which grants the contracting parties, in addition to the right to unilaterally suspend the applica- 
tion of the agreement as a whole, also the unilateral right to suspend any of the individual arti- 
cles of the agreement, following an advance notice of one year (Article 10). 


4 “Of 3,000 documents passed within the framework of the CIS,” Nazarbayev, President 
of Kazakhstan, stated in September 1999, “only five to ten per cent are being implemented.” 
FBIS-SOV-1999-0925, Sept. 24, 1999. 
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APPENDIX 1 
TREATY OF PEKING (1860) 


TRAITE ADDITIONNEL DE COMMERCE, DE NAVIGATION, ET DE 
LIMITES, ENTRE LA RUSSIE ET LA CHINE. SIGNE A PEKIN, 
LE 2/14 NOVEMBRE, 1860° 


A LA suite d'une révision et d’un examen attentifs des Traités existants entre 
la Russie et la Chine, Sa Majesté l’Empereur et Autocrate de Toutes les Russies, 
et Sa Majesté le Bogdokhan de |’Empire Ta-Tsing, voulant resserrer encore 
davantage les liens d’amitié réciproque entre les deux Empires, développer les rela- 
tions commerciales et prévenir tout mésentendu, ont résolu de stipuler quelques 
Articles Additionnels, et, a cet effet, ont nommeé pour leurs Plénipotentiaires: 


Pour l’Empire de Russie, le Général-Major Nicolas Ignatiew, de la suite de 
Sa Majesté Impériale, et Chevalier de plusieurs Ordres; 


Pour l’Empire Ta-Tsing, le Prince Kong, Prince de premiére classe, qui porte 
le nom d’Y-Sing. 


Lesdits Plénipotentiaires, aprés s’étre communiqué leurs pleins-pouvoirs, 
trouves suffisants, sont convenus de ce qui suit: 


II. La ligne frontiere a l’ouest, indéterminée jusqu’ici, doit désormais suivre 
la direction des montagnes, le cours des grandes riviéres et la ligne actuellement 
existante des piquets Chinois. A partir du dernier phare, nommé Chabindabaga, 
établi en 1728 (6me [sic] année de Young-Tching), aprés la conclusion du Traité 
de Kiakhta, elle se dirigera vers le sud-ouest jusqu’au lac Dsai-sang, et de la 
jusqu’aux montagnes situées au sud du lac Issyk-koul, et nommées Téngri-chan, 
ou Alatau des Kirghises, autrement dites encore Thian-chan-nana-lou (branches 
méridionales des montagnes Celestes), et le long de ces montagnes jusqu’aux 
possessions du Kokand. 


* 53 British and Foreign State Papers [hereafter BFSP] 970-79 (1862-3). The frontier pro- 
visions of the Russian and Chinese versions are reproduced in English in J.R.V. Prescott, Map 
of Mainland Asia by Treaty 54-7 (Carlton: Melbourne University Press, 1975) [hereafter 
Prescott]. 
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III. Désormais toutes les questions de fronti¢res qui pourront surgir 
ultérieurement seront réglées d’ apres les stipulations des Articles I et II du présent 
Traité, et, pour la pose des bornes frontiéres, a l’orient, depuis le lac Hinkai 
jusqu’a la riviére Thoumen-kiang; et a l’occident, depuis le phare Chabindabaga 
jusqu’aux possessions du Kokand, les Gouvernements Russe et Chinois nom- 
meront des hommes de confiance (commissaires). Pour |’inspection des frontiéres 
orientales, les commissaires devront se réunir au confluent de la riviére Ousouri 
dans le courant du mois d’ Avril prochain (11e [sic] année de Hien-Fong, 3e [sic] 
lune). Pour |’inspection de la frontiére occidentale, la reunion des commissaires 
aura lieu a Tarbagatai, mais l’eépoque n’en est pas déterminée. 


Sur les bases fixées par les Articles I et II du présent Traité, les fonction- 
naires fondés de pouvoirs (commissaires) dresseront des cartes et des descriptions 
détaillées de la ligne fronti¢re, en 4 exemplaires, dont deux en langue Russe et 
deux en langue Chinoise ou Mantchoue. Ces cartes et descriptions seront signées 
et scellées par les commissaires, aprés quoi deux exemplaires, un en Russe et 
l’autre en langue Chinoise ou Mantchoue, seront remis au Gouvernement Russe, 
et deux exemplaires semblables au Gouvernement Chinois, pour étre conserves 
par eux. 


Pour la remise des cartes et descriptions de la ligne frontiere, il sera dressé 
un protocole corroboré par la signature et l’apposition des sceaux des commis- 
Saires, et qui sera considéré comme Article Additionnel au présent Traité. 


Conclu et signé dans la ville capitale de Pékin, le 2/14 Novembre 1860, de 
l’ére [sic] Chrétienne, et 6e [sic] année du régne de 1’>Empereur Alexandre II, et 
le 2e [sic] jour de la 10e [sic] lune de la 10e [sic] année de Hien-Fong. 


(L.S.) NICOLAS IGNATIEW. 
(L.S.) KONG. 
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PROTOCOL OF TARBAGATAI (1864) 


PROTOCOL OF CONFERENCE BETWEEN RUSSIA AND CHINA, DEFINING 
THE BOUNDARY BETWEEN THE TWO COUNTRIES. SIGNED AT TCHUGUCHAK, 
SEPTEMBER 25/OCTOBER 7, 1864* 


Ivan Zakharoff, State Councillor, Knight, and Consul-General in Kuldja; and 


Ivan Babkoff, Colonel, Knight, and Chief Quartermaster of the detached 
Siberian Army Corps, Commissaries of the Great Russian Empire appointed for 
the delimitation of the frontier; and 


Min-i, Commander of the Left Wing, Tzian-Tziun of Ulusutai, and ranking 
as Commander of a Chinese Army Corps bearing a red banner with a border; 


Silin, Hobei-Amban of Tarbagatai, and ranking as Assistant Commander of 
an Army Corps; and 


Bolgosu, Brigade [sic] Commander of Tarbagatai, having the rank of 
Assistant Commander of an Army Corps and the title of Baturu, all three of the 
great Daitsin Empire, and appointed by Supreme Order for determining the 
North-Western Frontier. 


In fulfilment of the Treaty of Pekin, and with the view of strengthening the 
good relations existing between the two Empires, it was by mutual accord deter- 
mined in the town of Tarbagatai with respect to the delimitation of the country 
subject to partition between the two countries, and commencing from Shabin- 
dabaha [Shabindabaga] to the Tsun-lin range bordering on Kokan territory, to 
mark the line of frontier along the ridges of mountains, large rivers, and existing 
Chinese pickets, and having constructed a map of the country adjoining the fron- 
tier to indicate on it by a red line the boundary between the two Empires. 
Wherefore they have drawn up the present Protocol, in which they have set forth 
the names of the places defining the line of frontier determined at the present 
Conference, and adopted the rules for defining such frontier, which are embod- 
ied in the following Articles:— 


* 67 BFSP 174-80 (1875-6). 
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ART. 1. Commencing from the boundary mark of Shabin-dabaha the fron- 
tier will first run westwards, then southwards along the Sayan ridge; on reach- 
ing the western extremity of the Tannu-ola range, it will turn to the south-west, 
following the Sailingem range, and from the Kuitun mountains it will run 
westward along the great Altai range. On reaching the mountains situated 
between the two Kalguty rivers (Kaliutu in Chinese), which flow north of 
Tzaisan-nor lake, the frontier will turn to the south-west, and following along the 
above mountains will extend to Tchakilmes mountain, on the north shore of 
Tzaisan-nor mountains. From hence, making a turn to the south-east, the fron- 
tier is to extend along the shore of Tzaisan-nor lake, and along the Black-Irtysh 
river to Manitu-gatul Khan picket. 


Along this whole extent the watershed is to be adopted as the basis for defin- 
ing the frontier between the two Empires, in such a manner that all the country 
along which rivers flow to the eastward and southward is to be apportioned to 
China, and all the country through which rivers flow to the west and north shall 
be allotted to Russia. 


2. From the picket of Manitu-gatul Khan, in a south-easterly direction, the 
line of frontier is to abut on the Sauri mountains (Sairi-ola in Chinese); beyond 
this it will first trend to the south-west, and then west along the Tarbagatai range. 
On reaching the Khabar-asu pass (Hamar-dabakhan in Chinese) it will turn to the 
south-west and proceeding along the picket road, the frontier will extend along 
the pickets Kumurchi, Karabulak, Boktu, Veitan-tszi (Kok-tuma in Russian), 
Manitu, Sara-bulak, Chelan-togoi, Ergetu, Barluk, Modo-barluk. From hence the 
frontier is to extend along the valley between the Barluk and Alatat ranges, and 
beyond, between the Aruzindalan and Kabtagai pickets, the line is to be drawn 
along the most elevated point of this valley, abutting on the eastern extremity of 
the Altan-Tebshi mountains. The watershed is to be taken as a basis for the line 
of demarcation between the two Empires along this whole extent of country, and 
in such a manner that all country along which waters flowing eastward and south- 
ward is to be assigned to China, and all country with waters flowing westward is 
to be allotted to Russia. 


3. From the western extremity of the Altan-Tebshi mountains the frontier is 
to run westward along the great range of mountains known under the general 
name of the Alatau range, namely, along the summits of the Altan-Tebshi, So- 
Daba, Kuké-tom, Khan-Karchagai, and others. Along this extent all the country 
through which rivers flow northward is to become Russian territory, and all the 
country having rivers flowing southward is to be allotted to China. 


On reaching the Kongor-obo mountains, which serve as the watershed of the 
rivers Sarbaktu flowing eastwards the Kok-su (the Kuké-olom of the Chinese) 
flowing westward, and the Kuitun (the Ussek of the Russians) flowing southward, 
the boundary is to deflect to the south. 
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Along this extent all the country through which rivers such as the Kok-su and 
others flow to the westward is to be assigned to Russia, and all the country along 
which rivers such as the Sarbaktu and others flow to the eastward is to become 
Chinese territory. 


From hence, proceeding along the summits of the Koitas mountains, situated 
west of the Kuitun river, and reaching the point at which the river Turgen flowing 
southward issues out of the mountains, the boundary is to extend along the Turgen 
river, and through the Borohudzir, Kuitun, Tsitsikhan, Horgos pickets, and be car- 
ried to the Ili-buraitsikin picket. Here, crossing the Ili river, the line of boundary 
is to run southward to the Tehun-tszi picket; from thence, turning to the south- 
east, the boundary shall be extended to the source of the Temurlik river. Thence 
deflecting to the eastward, the line of frontier shall proceed along the summits of 
the Temurlik range, otherwise known under the name of the Nan-Shan range, and 
skirting the camping-grounds of the Khirghizes and Buruts (Dikkokamenni 
Khirghizes), the boundary shall turn in a south-westerly direction at the source of 
the Kegen river (the Gegen of the Chinese). 


Along this extent all the country through which rivers run westward of the 
Kegen and other rivers shall belong to Russia, while all the country through which 
run rivers east of Undu-bulak and other rivers shall be allotted to China. 


Further, proceeding to the south-west, the boundary shall run along the sum- 
mits of the Karatau mountains, and reaching the Birin-bash mountains (Bir-basha 
of the Chinese), the line of frontier shall extend along the River Daratu, flowing 
southwards towards the Tekes river. The boundary, after crossing the Tekes river, 
shall extend along the Naryn-Nalga river and then abut on the Tian-Shan range. 
From hence, proceeding in a south-westerly direction, the frontier shall run along 
the summits of the Khan-Tengere, Savabtsi, Kukustluk (Gunguluk of the 
Chinese), Kakshal (Kakshan of the Chinese), and other mountains, situated to the 
southward of Temurtunor lake, and known under the general name of the Tian- 
Shan range, separating Turkestan from the camping-grounds of the Buruts; and 
the boundary shall then abut on the Tsun-lin range which extends along the 
Kokandian frontier. 


4. At points occurring along ridges of mountains, large rivers, and permanent 
picket stations, which, after the present boundary delimitation shall have become 
Russian territory, and which are consequently situated on this side of the bound- 
ary line, there formerly existed Chinese pickets, as in the Ulusutai and Kobdo dis- 
tricts, on the northern side of the great Altai and other ranges; Ukek and other 
pickets in the Tarbagatai district on the northern side of the Tarbagatai range; 
Olon-bulak and other pickets, on the northern side of the Alatau range; Aru- 
Tsindallan and other pickets in the Ili district; Konur-Olen (Kongoro-olon of the 
Chinese) and other pickets. Until the boundary marks shall have been placed, the 
Chinese authorities may, as formerly, send their soldiers to these points for 
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frontier service. With the arrival next year of the Commissioners from both sides 
for placing the boundary marks, the above-mentioned pickets must be removed 
to the Chinese side of the boundary in the course of one month, counting from 
the time of placing the boundary mark at that point from which the picket must 
be withdrawn. 


5. The present delimitation of the boundary has been undertaken with a view 
of consolidating permanently friendly relations between the two Empires; conse- 
quently, in order to avoid disputes respecting the inhabitants of the conterminous 
zone, it is hereby determined to adopt as a basis the day of exchange of this 
Protocol, i.e., wherever such inhabitants may be seated at that time, there they are 
peaceably to abide and to remain in enjoyment of the means of existence assigned 
to them, and to whichever Empire the camping-grounds of these inhabitants may 
have passed, to such Empire shall such inhabitants and their land belong, and by 
such Empire shall they be governed. And if, after this, any of them shall remove 
from their previous place of residence and cross the border, such people shall be 
sent back, and thus all confusion and uncertainty on the boundary terminated. 


6. On the expiration of 240 days after the exchange of this Protocol respect- 
ing the boundary now defined, the Commissioners of both sides shall for the pur- 
pose of placing the boundary marks meet at appointed places, viz., from the 
Russian side the Commissioners shall assemble at a place situated between Aru- 
tsindallan and Kaptagai localities and here divide into two parties, one of which, 
together with the Commissioners from the Ili district, shall, for the purpose of 
placing the boundary marks, proceed to the south-west along the line of frontier 
now fixed, and place such marks. The other party, together with the Commis- 
sioners from the Tarbagatai district, shall proceed to the north-east, along the line 
of boundary now determined, and place the boundary marks. 


To the Manitu-Gatulkhan picket shall proceed the Commissioner from the 
Kobdo district for the purpose of placing the boundary marks, and he shall, con- 
jointly with the Russians, place such marks along the boundary line now fixed; 
to the Sogok picket shall proceed the Commissioner empowered by the Ulusutai 
district to place the boundary marks, and he shall, conjointly with the Russians, 
place such boundary marks along the line of frontier as far as the Shabin- 
dabaha picket. 


For placing the marks the following rule shall be observed: where the bound- 
ary runs along high mountains, the summits of the mountains are there to be taken 
as the boundary line; and where it runs along large rivers, there the banks of the 
rivers are to serve as the line of frontier; at places where the boundary runs across 
mountains and rivers, new boundary marks are to be placed at all such places. In 
general, along the whole frontier the direction of the course of waters is to be 
taken into consideration when placing the boundary marks, and these marks are 
to be erected according to the nature of the locality. If, for instance, there is no 
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pass through the mountains and consequently the placing of boundary marks 
would at such points be attended with difficulty, then the range of mountains and 
the course of flowing waters must be taken as the basis for the boundary line. In 
placing the marks in a valley, 30 fathoms (20 Chinese fathoms) must be left as 
intermediate ground. 


All products of mountains and rivers to the left of the erected boundary 
marks shall belong to China, and all products of mountains and rivers on the right 
side of the boundary marks shall belong to Russia. 


7. After the boundary marks shall have been placed the Commissioners 
appointed by both sides for the erection of such marks must, in the following year, 
draw up a memorandum of the number of boundary marks erected by them, and 
specify the names of the localities where the marks have been placed by them, 
and they shall exchange such memoranda. 


8. After the boundary marks shall have been erected by them along the whole 
line of frontier now determined between the two Empires, should it anywhere 
appear that the source of a river is situated within Chinese territory, and its course 
run within the confines of the Russian Empire, in such case the Chinese Empire 
must not alter the former bed of the river nor dam its course; and so conversely, 
should the source of a river be situated in Russian territory, and its course run 
within Chinese limits, the Russian Empire must not alter its former bed or dam 
its course. 


9. Hitherto the Amban rulers of Urga have alone been in communication with 
the Governor of Kiakhta on public matters, and the Tzian-Tziun of Ili and the 
Hobei-Amban of Tarbagatai have similarly had relations with the Governor- 
General of Western Siberia. Now, with the establishment of the present frontier, 
should any matter arise within the Ulusutai and Kobdo districts necessitating 
mutual relations, the Tzian-Tziun of Ulusutai and the Hobei-Amban of Kobdo 
shall in such case enter into communication with the Governor of the Province of 
Tomsk and with the Governor of the Semipalatinsk region. The correspondence 
between them may be conducted either in the Manchyjurian or Mongolian tongue. 


10. Prior to this, some inhabitants of Tarbagatai had established farms and 
ploughed up land in five places in the Tarbagatai district, west of Baktu picket, 
on the river Siao-Shui, and had paid rent for the same to the Government. With 
the establishment of the present boundary the above localities have become 
Russian territory; the immediate removal of the above-mentioned agriculturists 
would, however, be attended with hardship to them. A period, therefore, of ten 
years shall be allowed them, counting from the time of erection of the boundary 
marks, and during this term they shall be gradually transferred to the interior parts 
of China. 
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In this manner the Commissioners imperially appointed on both sides for the 
delimitation of the boundary have at their present meeting determined by mutual 
accord the boundary line, have prepared in quadruplicate a map of the whole fron- 
tier as now fixed, and inscribed on this map in the Russian and Manchyjurian lan- 
guages the names of the places situated on the boundary, and have affixed their 
seals and signatures to such maps. They have likewise drawn up this protocol in 
the Russian and Manchjurian languages, and having prepared four copies in each 
language, they, the Boundary Delimitation Commissioners of both sides, have 
attested these documents by affixing their seals and signatures thereto. 


When mutually exchanging these documents the Commissioners of both 
Empires shall retain a copy of the map and a copy of the Protocol for their guid- 
ance; the remaining two copies of the map, and two copies of the Protocol, the 
Commissioners of both Empires shall present to their respective Ministries of 
Foreign Affairs for embodiment in the Treaty of Pekin, and in supplement thereto. 


For this purpose they have made a mutual exchange of this Protocol on the 
25th day of September, in the year of Our Lord 1864; of the Daitsin Empire, in 
the reign of Joninga-Dasan, the third year, ninth moon, seventh day. 


(L.S.) ZAKHAROFF, Commissioner, 

Consul-General in Kuldja, and State Councillor. 

(L.S.) IVAN BABKOFF, Commissioner, Head Quartermaster 
of the Detached Siberian Army Corps, and Colonel of the Staff. 


On the original Manchjur copy are the following signatures: — 


MIN-I, the Tzian-Tziun. 

SILIN, the Hobei-Amban. 

BOLGOSU, the Meyen and Amban. 
Commissioners of the Daitsin Empire for 

the Delimitation of the North-Western Boundary. 
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TREATY BETWEEN RUSSIA AND CHINA, RESPECTING THE RE-ESTABLISHMENT 
OF THE AUTHORITY OF THE CHINESE GOVERNMENT IN THE COUNTRY OF ILI. 
SIGNED AT ST. PETERSBURGH, FEBRUARY 12/24, 1881* 


SA Majesté I’Empereur et Autocrate de Toutes les Russies et Sa Majesté 
l’Empereur de la Chine, désirant régler quelques questions de frontiére et de com- 
merce touchant aux intéréts des deux Empires, afin de cimenter les rapports 
d’amitié entre les deux pays, ont nommeé pour leurs Plénipotentiaires, a |’ effet 
d’établir un accord sur ces questions: 


Sa Majesté l’Empereur de Toutes les Russies, son Secrétaire d’Etat, Nicolas 
de Giers, Sénateur, Conseiller Privé actuel, dirigeant le Ministére Impérial des 
Affaires Etrangéres; et son Envoyé Extraordinaire et Ministre Plénipotentiaire 
pres Sa Majesté l’Empereur de la Chine, Eugene de Butzow, Conseiller 
d’Etat actuel: 


Et Sa Majesté l’Empereur de la Chine, Tséng, Marquis de Neyoung, Vice- 
Président de la Haute Cour de Justice, son Envoyé Extraordinaire et Ministre 
Plénipotentiaire prés Sa Majesté |’Empereur de Toutes les Russies, muni de pou- 
voirs spéciaux pour signer le présent Traité en qualité d’Ambassadeur 
Extraordinaire; 


Les susdits Plénipotentiaires, munis de pleins pouvoirs qui ont été trouvés 
suffisants, sont convenus des stipulations suivantes:— 


ART. I. Sa Majesté I’>Empereur de Toutes les Russies consent au rétablisse- 
ment de I’autorité du Gouvernement Chinois dans le pays d’Ili , temporairement 
occupé, depuis 1871, par les armées Russes. 


La Russie reste en possession de la partie occidentale de ce pays, dans les 
limites inidiquées a 1’Article VII du présent Traité. 


VII. La partie occidentale du pays d’Ili est incorporée a la Russie pour servir 
de lieu d’établissement aux habitants de ce pays qui adopteront la sujétion Russe, 
et qui, par ce fait, auront di abandonner les terrains qu’ils y possédaient. 


* 72 BFSP 1143-57 (1880-81). The frontier provisions are reproduced in English in 
Prescott, at 71-3. 
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La frontiére entre les possessions de la Russie et la province Chinoise d’Ili 
suivra, en partant des montagnes Bédjin-Taou, le cours de la Riviere Khorgos, 
jusqu’a l’endroit ot celle-ci se jette dans la Riviere Ili, et, traversant cette 
derniére, se dirigera au sud, vers les montagnes Ouzontaou, en laissant a |’ ouest 
le village de Koldjat. A partir de ce point elle suivra, en se dirigeant au sud, le 
trace fixé par le Protocole signe a Tchougoutchak en 1864. 

VIII. Une partie de la ligne-frontiere, fixée par le Protocole signé a 
Tchougoutchak en 1864, a l’est du Lac Zaisan, ayant été trouvée défectueuse, les 
deux Gouvernements nommeront des Commissaires qui modifieront, d’un com- 
mun accord, l’ancien tracé, de maniére a écarter les défectuosités signalées, et a 
établir une séparation efficace entre les tribus Kirghises soumises aux deux 
Empires. 


Il sera donné au nouveau trace, en tant que possible, une direction intermé- 
diaire entre |’ancienne frontiére et une ligne droite se dirigeant des Monts 
Kouitoun vers les Monts Saour, en traversant le Tcherny-Irtych. 


Fait a Saint-Pétersbourg, le 12/24 Février, 1881. 


(L.S.) NICOLAS DE GIERS. 
(L.S.) EUGENE BUTZOW. 
(L.S.) TSENG. 
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PROTOCOL OF GULIMTU, 16 OCTOBER 1882* 


Delegated by the highest order of the Russian Empire to negotiate the erec- 
tion of border posts, military governor and general-in-charge of the Semirechie 
army, Major-General of the armed forces Fride. 


Delegated by the highest order of the Manchurian Kingdom to negotiate the 
erection of border posts in the area of district [sic] Ili and Tarbagatai, holder of 
the Globule of first order, etc., dignitary Chan. 


On the day of 4th of August 1882, which is according to the Chinese calen- 
dar the 3rd day of the 7th lunar month of the 8th year of rule of Guay Sug, at the 
meeting at Narikol (located on the Northern slopes of the Heavenly Mountains, 
in the South-West part of the Ili district) the erection of border posts has been pro- 
ceeded with according to the agreement, as marked with a red line on the map 
and after a thorough check of the names and locations of the border points 
between the Russian Empire and the Manchurian Kingdom. 


At present, both dignitaries, finishing with the demarcation of the border 
posts in the area from Narin Khalga (located in South-West or the Ili district) to 
Kara Doban (located in the North-Eastern part of the Ili district), compiled the 
following protocol agreeing on the individual statements and declared the num- 
ber and local names of the places, where the border posts will be erected and fur- 
ther, as follows below. 


Article 1 


[Description and a list of the border points from the Narin Khali canyon to 
the heights of Ala Tau] 


Article 2 


Subjects of both kingdoms, living along the banks of the river Khorgos, can 
use the water of the Khorgos for irrigation of their land. In general, both sides 
shall regard the water as communal and shall not argue about its use, so that both 
sides can equally utilize the advantages of the environment. As far as the islands 


* Prescott, at 73-4, reproducing 3 Sbornik dieystuyushikh traktatov, Konventsiy i 
soglasheniy [Sbornik] 286-7 (St. Petersburg, 1891). 
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in the river Khorgos are concerned, they also remain in common use and they 
cannot be used for the erection of any permanent buildings, nor can they be 
exploited as arable fields. 


This agreement shall be followed with utmost punctuality. 


Article 3 


Beginning from the next year, both governments will delegate officials for 
the period of three years, whose task will be to supervise the newly erected bor- 
der signs. Each party will name for the period of six lunar months of the Chinese 
calendar two officials: of them two (one Chinese and one Russian) will overlook 
the line of posts from Narynkol (called Naryn Khanga in Chinese), and the other 
two (also one Chinese and one Russian) will overlook the line of posts from the 
Mountains Bachzhintau, to the pass Kara Duban; if they observe, that some of 
the posts were shifted or damaged, it is their duty to restore the post into origi- 
nal condition. 


This resolution shall be observed with utmost precision. 


The representatives of both governments, supplying the border signs, together 
compiled a map and this protocol (the latter furnished in four copies), signed, 
sealed and exchanged them for preservation and information. Compiled in 
Gulimtu (Tam-Kupyr), in the valley of the river Baratola, 16 October 1882. 


Plenipotentiary representatives 
Aleksei Fride 
[Chinese signature] 
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PROTOCOL OF KASHGAR, 25 NOVEMBER 1882* 


By the highest order of the Great Russian Empire delegated plenipotentiary 
commissar for the installation of the border and erection of the boundary posts 
between Russia and neighbouring Kashgar Province, belonging to China, 
Advisor to the Military Governor of Fergan district, chairman of the local gov- 
ernment of Fergan, Major-General Viktor Medinskii; and, by the highest order 
of the Great Manchurian Kingdom delegated for the installation of the border 
and erection of the boundary posts, Meen-Amban of Barkul, ballbearer of first 
grade, advisor to the Commandant of Corpus 2nd class, hereditary courtier, 
bearer of the title Baturu, Sha;—in realization of the treaty, ratified between 
Russia and China on 12 February 1881 in St. Petersburg, which stated, inter alia, 
also the state boundaries between Russian territories and the North-Western part 
of the Kashgar Province of China—concluding the work on the demarcation and 
sign-posting in the area from the river Narin-kol, also known as Naryn-Khalga, 
up to the pass Bedel, drafted a description of the state boundary, documented 
with the local names of the places, where the posts were erected, stating this in 
the following text: 


Article 1 


Installation of the border between Russian territories and the neighbouring 
part of the province Kashgar was begun from the upper part of the Narin-kol river 
(in Mongolian called Naryn-Khalga), to the West of Muzartskii Pass, following 
the range Tian-shan and extended to the West over the peaks of the dominant 
range up to the summit of the highest peak of Tian-shan, Khan-Tenger, and from 
there over the peaks of the descending range Savabtsi (Savabachi), through the 
mountain group Vostag, which is a part of that range. The North-Western decline 
of the border-forming mountains Tian-shan, with the rivers flowing there, belongs 
to Russia, and the South-Eastern slopes of these mountains with the gorge 
Savabachi, where is located the Chinese watch-post, belong to China. The 
plenipotentiary commissars continued in the South-West direction after the point, 
where the border crosses the river Kum-aryk, which on the map is called 
Dzhanart, proceeded down the slopes of the South-Eastern range of Tian-shan and 
agreed to lead the border over the peaks of that range, because of its predomi- 
nance over the countryside. The South-Easterly slopes of that range belong to 


* Prescott, at 74-6, reproducing 4 Sbornik, at 379-81. 
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China and there are to be found the following canyons with streams of identical 
name: Chulak-tepe, Kruk-boguz, Kashkalai, Uludzhailiak, Kuchkarata, Zindan, 
Dzhitkelen, Dzhanart, Kaiche, and crossing this pass which is difficult even on 
foot, canyons Airi, Kukurtuk (called by Chinese Kungulu), with the pass of the 
same name, which is as inaccessible as Kaiche, and led the border to the pass 
Bedel. On this pass, with a very steep crescent on the Southern side, the Russian 
and Chinese commissars erected the posts on both sides of the road, which runs 
across the border, at the distance of 22!/2 sagene one from another, and these are 
called the Bedelian posts. 


Article 2 


By the highest order of the Great Russian Empire delegated plenipotentiary 
commissar for the installation of the border, Major-General Viktor Medinskii, and, 
by the highest order of the Great Manchurian Kingdom delegated for the instal- 
lation of the border, Meen-Amban Sha, after mutual consultation agreed: that on 
the complete extent of the border between the upper stream of the river Naryn- 
Kol (in Mongolian Naryn-Khalga) up to the pass Bedel, where the border is coin- 
cidental with the high and inaccessible mountain ranges on which it is impossible 
to erect the posts, the Northern and Western slopes of these ranges are acknowl- 
edged and marked off as Russian territory, and the Southern and Eastern slopes 
of those mountains are marked off as Chinese territory. This draft of the descrip- 
tion of the border between Russian and Chinese territories, with the evidence of 
the posts and the compiled map, with drawn borderline, showing as well the rivers 
and the border posts, is ratified by both the Russian and Chinese sides as final. 


Article 3 


For the purpose of yearly inspection of the new posts, erected on the pass 
Bedel, the local authorities of both countries will order one official, who will be 
accompanied by a military unit. Beginning with Ist June of this 1882nd year (in 
Chinese 8th year of the rule of Guan-siui, 5th month, 5th day) every year over 366 
days, the officials will meet on the pass and it is their responsibility and duty to 
control and verify the correctness of the position of the posts. 


Article 4 


Because of oncoming winter and snowfall in the mountains, the plenipoten- 
tiary commissars of both sides decided to interrupt the work on the demarcation 
of the borderline, which was done by the highest order, and, compiling this 
description in the Russian and Manchurian languages, each in four copies, rati- 
fied them with signatures and seals, and decided that the work will be proceeded 
with after they meet on the 190th day from this 25th November 1882 (in Chinese 
8th year, 10th month, 27th day of Guan-siui) in the Southern decline of the pass 
Chichar, which is on the common map located in the range Kokshal, on the place 
of the exit of Aksai from the mountains. 
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Together with this, each commissar compiled also a map with the border 
marked in red line in the space as agreed in this protocol and provided the names 
of all pertinent points, mentioned in the text, in both Russian and Manchurian lan- 
guages, and these are also singed and sealed. 


At the occasion of the mutual exchange of the documents, the plenipotentiary 
of Russian and Chinese kingdoms will exchange four copies of the description of 
the installed border in Russian and Manchurian languages and one copy of the 
map, for the purpose of administration and record for all times from now. 


Thus the protocols were also exchanged in town Kashgar in the year of Christ 
1882nd, 29th day of November, which is in Chinese calendar 8th year of the rule 
of Guan-siui, 10th lunar month 27th day. 


Plenipotentiary commissar 
Major-General Viktor Medinskii 
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PROTOCOL OF SARY-ULAN-CHIBAR (1883) 


PROTOCOL OF SARY-ULAN-CHIBAR, 31 JULY 1883* 


Plenipotentiary commissars of the Russian Empire, delegated to draw the 
boundary line: 


Chief of the Headquarters of the Omsky Military District, Lieutenant- 
General Ivan Babkov, bearer of several decorations; 


Field Officer of Instructions at the Omsky Military Headquarters, Colonel 
Mikhail Pevtsev, bearer of several decorations, 


Plenipotentiary commissars of the Great Manchurian Kingdom, delegated to 
draw the boundary line: 


State Secretary of the Royal Office, member of the Secretariat of the 
Ministry of Protocol, Khabei-Amban of the Ili district, dignitary Shen-tai; 


Vice-Amban of Kobdos, with the rank of Advisor to the Army Corps General 
second class and holder of the title Fafurink-gebaturu for military achievements, 
dignitary Erkenkge. 


In fulfillment of the paragraphs 8 and 9 of the St. Petersburg agreement, 
which outlined the changes of border between the Great Russian Empire and the 
Great Manchurian Kingdom in the East of the lake Zaisan, at present delineated 
by the Chuguchak protocol of 25 September 1864 (Chinese calendar, the 3rd year 
of rule of Ioninga Dasan, 9th lunar month, 7th day) and for the purpose of 
strengthening the friendly relations between the two great neighbouring king- 
doms, it has been decided at the meeting at Sary-Ulan-Chibar (in the valley of the 
river Kady) after mutual consultation: 


i 


To change the existing border between both kingdoms, previously defined by 
the abovementioned Chuguchak protocol, in the area between the Great Alatau 
range and the Saur Mountains (Sairin-ula), and establish it from now on in the 
mentioned area as follows: 


* Prescott, at 76-8, reproducing 3 Sbornik, at 287-9. 
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Beginning from the Western part of the snowy mountain Mus-Tau, in the 
range Saur, in the area where is the source of the river Ulkun Ulasta to lead the 
new border line along the stream of the Ulkun Ulasta up to the Mai-chan-chagai 
valley. From this valley, opposite the Esengeld’s grave, to proceed in a straight 
line to the extreme Southern point of the bend of the Black Irtysh river, which is 
at a distance of 5 verst (10 Chinese 1i) above the confluence of the Alka-beka 
river. Further on the border follows the Black Irtysh river downstream, to the area, 
where this river flows out of the mountains, to the valley Eskha-asuanyn-aiagy, 
whence the Alka-beka takes a small contributory Ak-tas on the left side. From the 
joining point of this contributory the border bends to the East and following a 
straight line passes the highest point of the Kysyl-ashchi-Keze mountains, pro- 
ceeds to the joining point of the river Belzeka with its left side contributary [sic] 
Belezektyn-byr-airyk-basy. From here on the border follows the river Belezektyn- 
byr-airyk-basy to its outcome from the mountain hollow Saz, from which the bor- 
der goes in a straight line to the confluence of the river Ak-Kaba with the river 
Kara-Kaba. Passing this point, the border follows the river Ak-Kaba upstream to 
its outcome from the Great Altai ranges, where the border becomes identical with 
the previous border, as declared in the Chuguchak protocol of 1864 (loninga 
Dasan 3rd year) and remains unchanged from the above mentioned peak Mus-tau 
to the West and from the source of the Ak-Kaba river to the East. 


All the land, which is located West and North-West from the above described 
borderline, which is marked on the attached map with a red line, belongs from 
now on to the Russian Empire and the land spreading eastwards and south-east- 
wards from the same line belongs to the Manchurian Kingdom. 


The abovementioned line between the two countries is recognized by both 
sides as undisputed and definitely ratified. 


2. 


The part of the Kirghiz population, which was until now regarded as Chinese 
subjects, their winter and summer camping places being now part of the Russian 
Empire, shall be given a choice to decide during one year either to stay on the 
Russian territory and accept Russian citizenship, or to move to the territory of 
Manchuria and accept Chinese citizenship. Similarly, the neighbouring Kirghiz 
tribes Chubar-aigyr and Dzhantikei, which have the winter camping places on the 
Chinese territory and the summer ones on what is now Russian territory, shall 
also be given a choice to decide during one year whether they will live in the 
Russian or Manchurian kingdoms. The same right of choice shall be given that 
part of the Kozhembet tribe, which has winter camping places in China and the 
summer ones in Russia. 


The local governments of both sides shall be responsible for the arrangement 
of this migration and they shall also be obliged to provide suitable dale land for 
winter and summer camping grounds for the nomad Kirghiz after their voluntary 
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migration and formal acceptance of citizenship; this all shall be accomplished 
within one year from the day of signing this protocol. After one year no moves of 
the Kirghiz for the purpose of camping across the new border from one country 
to the other will be tolerated. 


3, 


Use of the water of the rivers, which are mentioned in this protocol and 
which serve as a borderline is to be granted to the subjects of both kingdoms in 
equal measure for the irrigation of their pastures and other purposes. 


4. 


For the purpose of demarcation of the new borderline between the two king- 
doms in the area from the Great Altai range to the mountains Saur, as described 
in part 1 of this protocol, the border commissions of both kingdoms shall dele- 
gate one member each with full powers to erect the border posts. The delegated 
members, having in their possession the first article of this protocol with attached 
map, which has the border drawn as ratified by the commissars, will erect the 
boundary posts and draw the boundary line together with the posts on two sepa- 
rate maps with Russian and Manchurian place names; following that, they will 
compile a description of the border in both Russian and Chinese languages in four 
copies each, sign and seal them, and mutually exchange them. 


=e 


Inspection of the posts on the border ratified by this protocol will be con- 
ducted, beginning with next year, every third year. For this purpose government 
departments of both countries, responsible for the supervision of the border, will 
delegate one official each. These officials will meet at agreed place in the begin- 
ning of the June of the appropriate year, and follow the border, inspecting the 
posts. If any of the posts appear to be damaged or destroyed, the officials will 
renew them in original place, being precisely guided by a copy of the description 
of the border and by the map with the posts marked. 


To ratify the above described boundary, the plenipotentiary commissars of 
both governments compiled this protocol in four copies in both Russian and 
Manchurian languages, signed and sealed them. 


Together with the protocol, the commissars also drafted a map of the border 
region in four copies in both languages, drew the boundary line in a red line as 
agreed in the protocol and also signed and sealed them. 


At a mutual exchange of the documents related to the new boundary line, 
each side will obtain two copies of every document in both languages and also 
two copies of the map in both languages for the presentation of one copy of a 
complete protocol to their appropriate Ministry of Foreign Affairs. The second 
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copy will be forwarded to the authorities which supervise the border, for infor- 
mation and guidance. 


And as agreed, the exchange took place here in the Kaba Valley, at Sary- 
Ulan-Chibar on 31st day of the July, 1883 A.D., Chinese calendar, 10th day, 7th 
month, 9th year of the rule of Guan-Suy. 


Plenipotentiary commissar [etc.] Ivan Babkov 
Plenipotentiary commissar [etc.] Mikhail Pevtsev 
State Secretary [etc.] Shen Tai 

Vice-Amban [etc.] Erkengke 
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APPENDIX 7 
PROTOCOL OF TARBAGATAI (1883) 


PROTOCOL OF CHUGUCHAK, 21 SEPTEMBER 1883* 


By the highest order of the Great Russian Empire delegated for the erection 
of the border marks, plenipotentiary commissary, military governor and officer- 
in-charge of the armies of the Semirechie military district, mandatory ataman, 
Major-General at the Central Army Headquarters, Cavalier Aleksander Fride. 


By the highest order of the Manchu Kingdom delegated for the erection of 
the border marks, plenipotentiary commissary, Secretary of the State at the Court 
office, member of the Council of the Ministry of Protocol, Khebei-Amban of the 
Ili District, dignitary Shen-tai. 


In the fulfilment of the 9th paragraph of the St. Petersburg agreement, which 
defines the erection of the border markings between the Russian Empire and the 
Manchu Kingdom, in agreement with the protocol, which was ratified 21 
September 1864 in Chuguchak (Manchu calendar 3rd year, 9th month, 7th day of 
the rule of Ioninga-Dasan), in the section from the Karadaban Pass in the range 
Dzhungar Alatau up to the Khabar-asu Pass in the Tarbagatai Range and for the 
purpose of the general strengthening of the good will between the two great 
neighbouring Kingdoms, after mutual consultations, we compiled the present pro- 
tocol and agreeing upon certain points, we described in this protocol the outline 
of the border with the description of the places, where the border markings have 
been posted, and further, as follows beneath: 


1. 


Initiating the marking of the border, as might be expected, from the border 
marking, which is located on the Karadaban Pass, which is in the North-Eastern 
part of the Ili District and in the South-Western part of the Tarbagatai District, we 
arrived at the Khabar-asu Pass, which is in the Tarbagatai Range and erected in 
this section of the border altogether 21 border markings, of which description fol- 
lows beneath: From the Karadaban Pass, we went to the South-East along the Tuz- 
sai Ravine, erecting the border pillar No. 34 at the end of that ravine. From there, 
going in the direction of the highest point of the Lan-Kola Valley, we erected the 
pillar No. 35 on the Pok-adyr-Koltuk Hills, further we went along the valley Lan- 
Kon up to the picket Modo-Barluk going to the North-West and the borderline 


* Prescott, at 78-81, reproducing 3 Sbornik, at 289-92. 
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was marked there with the pillars Nos. 36—facing the mouth of the ravine 
Kozheke, 37—-facing the mouth of the ravine Sary-Agachty, 38—at the Southern 
end of the Dzhavlauly Heights, 39—at the Western end of the same heights, and 
40—in the space of the former Chinese picket Modo-Barluk (Kusak). Further, 
following the picket route, we led the border to the North, erecting the border pil- 
lars on the places of the former Chinese pickets: No. 41 at Barluk, No. 42 at 
Sarybulak and No. 45 at Manitu. [Nos. 43 and 44 are not mentioned.] From this 
picket, still following the picket route, we led the border to the picket Veitanuzy, 
leaving the garden of Sarta Ishak on the Western side of the borderline and 
erected the pillars: 46 on the keypoint Uzun-agach, No. 47 on the key point 
Kyrdzhabai and No. 48 at the place of the former picket Veitanuzi. We further fol- 
lowed the picket route and erected the pillar No. 49 at the place of the former 
picket Karabulak-Baktu. After that, we led the border further along the picket 
route up to the point where the Karakitat River exits from the mountains and in 
that space we erected the pillars No. 50 on the bank of the Uzun-bulaka River, 
No. 51 by the road, which goes from Chuguchak to the Sai-asu Pass, and No. 52 
at the exit point of the Karakitat River from the the foothills of the Tarbagatai 
Range. Further we led the border along the Karakitat River up to the former 
picket Kumurgi, where we erected the pillar No. 53. Afterwards the border fol- 
lows again the Karakitat River up to the mouth of the Burkhan-Bulak River, then 
turning upstream of that [Burkhan-Bulak] river and reaching its sources, we 
erected there the pillar No. 54. From there on, still following the picket route, we 
led the border up to the Khabar-asu Pass, where the border adjoins the existing one. 


Altogether, there were 21 pillars erected, bearing the text in the Russian, 
Chinese and Manchu languages, in the section of the border from Karadaban to 
Khabar-asu. 


In the places, where the border pillars are erected, these designate the precise 
position of the border, but generally the border follows the red line, drawn on the 
map. According to the present delineation of the borderline, concerning the 
Tarbagatai Region from the Tarbagatai Pass, located in the South-Western part of 
the Tarbagatai Region, to the Khabar-asu Pass, located in the Northern part of the 
Tarbagatai Region in the Tarbagatai Range, all the land and all what is to the West 
and North from the borderline, is considered as part of Russia and all land East 
and South of the borderline is considered as belonging to China. Similarly, what 
on the map shows West from the red line, is considered as part of Russia and what 
is drawn on the East side of the red line, is considered as belonging to China. 


This compiled enumeration of the border markings and map with the 
names of the mountains, waters and localities, is recognized as a finally rati- 
fied document. 
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2. 


Water of the Karakitat River, after its exit from the foothills of the Tarbagatai 
Mountains, shall be freely used by both parties. 


Utilization of the water from the rivers, creeks and streams, which run 
across the present border, is for the purposes of irrigation of the pastures and 
other uses granted to the population of both countries equally, but it is not per- 
mitted to change the present beds of the streams or to block them and generally 
any arguments and disagreements concerning the utilization of the water should 
be avoided, so that both sides can benefit from the natural resources of their 
environment. 


3. 


Supervision of the border markings along the presently delineated border- 
line is to be conducted, beginning from next year, once every three years. For this 
purpose the border authorities of both countries shall delegate one officer and 
these will meet on the mutually agreed place in the first days of August (7th 
month of the appropriate year, in which the supervision ought to take place) and 
follow the border, inspecting the markings. If they find during this inspection 
any damaged or destroyed pillars, they shall restore them to the original condi- 
tion and being guided by the description and the map, they shall re-erect them in 
the precise location. 


4. 


Until this point of time the Kirghiz have enjoyed freedom on the Russian ter- 
ritory in their nomad movements for summer and winter camping places, chiefly 
in the Barlyk Mountains, but also in other parts of the Tarbagatai Region and 
enjoyed the seasonal advantages without any obligations to the Chinese authori- 
ties. Now, after the ratification of the present border, some of these locations 
became Manchu territory, but it would be difficult to move the Kirghiz popula- 
tion immediately to the Russian territory, hence a ten years period is given to the 
Kirghiz of the Barlyk Mountains area—from the time of the exchange of this pro- 
tocol, and to the Kirghiz in other parts of the Tarbagatai Region is given a twelve 
months period—from the time of the exchange of this protocol, to move to the 
Russian territory. 


In duration of these time limits, the Kirghiz can freely use their camping 
places and move over the border. 


Kirghiz of the Russian region, wandering in the Barlyk Mountains shall be 
moved to the Russian territory before the 10 years time limit expires, providing, 
that there is not any other agreement made in the meantime. Kirghiz from the 
other parts of the Tarbagatai Region should be moved to the left [south] bank of 
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the Emelia River or to the Barlyk Mountains, or to the Russian territories before 
the one-year period expires. 


In the duration of this ten year period, the Manchu government will not allow 
other Kirghiz to wander in the concerned area and the government will not 
encourage settlements of any sort, including pickets, in the camping areas of the 
Kirghiz in the Barlyk Mountains. 


>: 


The merchant’s road, which is stretching from Khabar-asu to the South cross- 
ing former Chinese pickets, will be available for use by both countries, and for 
that reason there cannot be built pickets by either side along this road and also, 
there should not be built any premises for accommodation of the soldiers. 


6. 

In the past, the population of both countries used, with the approval of the 
local authorities, designated parts of the Chubar-Agach Valley in the Tarbagatai 
Region for harvesting the hay; the mentioned area can be used as before, this 
being conditioned and regulated by the agreements of the local authorities. 
Similarly, the farmers, cultivating the land in the vicinity of the Uzun-Bulaku 
River, can continue to do so, providing, the local authorities will agree on that 


point. These agreemcnts shall reflect and support the spirit of mutual and long 
lasting friendship between the two countries. 


Te 


To ratify all the abovementioned, the plenipotentiary commissaries of both 
countries, after marking the border in the terrain, together compiled this protocol 
(in four copies in both Russian and Manchu languages) and the map, signed and 
sealed them and mutually exchanged these documents for record and guidance. 


Compiled in the town of Chuguchak, on the 21st day of September AD 1883, 
according to the Manchu calendar 9th year, 9th month, 3rd day of the rule of 
Guan siui, 


Plenipotentiary Commissaries 
Aleksei Fride 
[Chinese signature and seal] 
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PROTOCOL OF NOVY! MARGELAN, 22 MAY 1884* 


By the highest order of the Great Russian Empire nominated for the instal- 
lation of the border and erection of the border posts between Russian territories 
and the Kashgar province, which belongs to China, plenipotentiary commissar, 
Advisor to the Military Governor of the Fergan District and head of the Fergan 
Local Government, Major-General Viktor Medinskii; and by the highest order of 
the Manchurian Kingdom nominated for the installation of the border and erec- 
tion of the border posts in the same area, Meien-Amban of Barkul, bearer of the 
decoration of sphere [ball] of first class, Captain in charge of military unit of sec- 
ond degree, hereditary courtier, bearing the title Baturu, Sha,—in fulfilment of 
the agreement, ratified by Russia and China on 12 (24) February 1881 in St. 
Petersburg, which defined, inter alia, the border between Russian territories and 
the North-Western part of the Kashgar province of China,—Compiled the fol- 
lowing protocol with the description of the points, through which the border has 
been installed and demarcated during this present year, first, between the Russian 
province of Semirechie and neighbouring Kashgar province of China, beginning 
from the pass Bedel to the South-West, following the main range of Tian Shan up 
to the pass Tuion-Sueek, and, second, from this pass to the South up to the pass 
Uz Bel, between the Russian Fergan district and the Western part of Kashgar 
Province of China. In the present protocol are listed all mountain passes, rivers 
and valleys, which are located in the border area, those, on which the border posts 
have been erected, as well as those, on which because of inaccessibility the posts 
could not be erected, all this being described in the following chapters: 


1. Beginning from the pass Bedel, on which the commissars of both coun- 
tries have erected the border posts last year, the border line is directed to the West 
following the range Kokshal, which is not interrupted by any mountain pass, after 
that, the border line turns with the main Tian Shan range to the South, crossing 
the passes Kogar, Chon-Chichar, Chon-Uru, Butmanak, Kara-Dzhilga, 
Kurumduk, and from there goes in the western direction, forming bends to the 
North and South, as seen, if one is looking in the direction of the main range, as 
is marked on the map with a red line, and extends through the passes Buz-Ai-Gyr, 
Kurpe-Bel, Kipchak, Terek, Urta-Su, Kazyl-Kur and Tuiun, which is called by the 
Chinese population Sueek. On the abovementioned passes (14 in number) have 


* Prescott, at 81-3, reproducing 4 Sbornik, at 385-6. 


203 


Necati Polat - 978-90-04-48050-6 
Downloaded from Brill.com 11/26/2023 10:00:39PM 


Via Wikimedia 


204 « Boundary Issues in Central Asia 


been erected the border posts, with the exception of the pass Kara-Dzhilga, 
because of its inaccessibility. All the Northern slopes of this range, beginning 
from the line marked red on the map, with the rivers flowing there, form part of 
the Russian Empire, and the Southern slopes of this range with the rivers flowing 
there, form part of the Manchurian Kingdom. 


2. From the pass Tuion-Sueek, the border line continues to the South between 
the Fergan and Kashgar provinces, on top of the mountain range through the 
passes Burgui, Dzhitym-Ansu and Kogart, and from there in the South-Westerly 
direction on the same mountain range through the passes Tuz-Ashu, Talgyi, 
Siidam, Savaiardyn, Tart-Kul, Kyz-Dar and Karachad, from which it turns again 
to the South through the passes Ittyk, Kara-Bel, and from there following the 
peaks of the range, and before reaching the pass Karavankul, directs itself along 
the spur to the South-East across the river Kyzyl-Su to the valley Irkeshtam. On 
all of the mentioned points (14 in number) border posts have been erected. All the 
Western slopes of these mountains, which contain the abovementioned passes, 
and all the land together with the rivers flowing there, located to the west of the 
abovementioned points, connected with an imaginary line, constitute part of the 
Russian Empire, and the Eastern slopes and the land and rivers, constitute part of 
the Manchurian Kingdom. | 


3. Further, the plenipotentiary commissars of the Russian Empire Major- 
General Medinskii and of the Manchurian Kingdom Meien-Amban Sha, acknowl- 
edge, that all the way to the South from the valley Irkeshtam up to the pass Uz 
Bel, which forms the final point of the common border between Russia and 
China, the border follows a mountain range of considerable height, which is also 
surrounded by other locations of similar extreme altitude, and that under these 
circumstances, because of the absence of any road, movement along the border 
for the purpose of supervision, appears to be impossible and that, in conclusion, 
there are not places, where it would be necessary to erect the border posts. It was 
decided: South from the valley Irkeshtam, to establish the border along the river 
Mal’tabar, the left bank of which shall belong to Russia and right to China; fur- 
ther, from the sources of this river the borderline goes to the South following the 
mountain range up to the peak Mal’tabar, from which it goes in the same direc- 
tion following the spur of the range towards the pass Uz Bel, through the river 
Markhansa, along the main range, which is located to the East of the lake 
Karakuli, over the pass Kal’ta-Davan or Kar-Ant (most of the year covered by 
snow) located in that range, further following that range, through the inaccessi- 
ble pass Karazak, up to the pass Uz Bel, which is also called Kozyl’-Dzhiek (most 
of the year in the snow), and on which also is ended the mutual border of both 
countries, as the Russian border diverges to the South-West and the Chinese bor- 
der goes to the South. All the land with the rivers flowing there, which is located 
to the West from this borderline, belongs to the Russian Empire, and the land with 
all rivers, which is located to the East of this borderline belongs to the Chinese 
Kingdom. 
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4. The description of the border in this protocol together with the attached 
map with delineated borderline between the Great Russian Empire and the Great 
Manchurian Kingdom, with the rivers, passes, vallleys and border posts, is rati- 
fied and recognized by the Russian and Chinese parties as final. 


5. The annual supervision of the border posts will be delegated to officers, 
who will be responsible to the local authorities on both sides, they shall be 
escorted by a military unit on their duty. These officers will meet by the border at 
an agreed time and place and their duty will be to make sure, that all the border 
posts are in correct position. 


6. By the highest order of the Great Russian and Manchurian Empires, the 
plenipotentiaries, compiling this protocol with the description of the border in the 
Russian and Manchurian languages, for each plenipotentiary in four copies, wit- 
nessed the protocol with their signatures and seals and at the same time also com- 
piled a map on which are all the local names and places, where the border runs 
and the border is marked by a red line. The local names are both in Russian and 
Manchurian languages and this map is also concurrently ratified by signatures 
and seals. 


At the mutual exchange of the documents, both plenipotentiaries will trans- 
fer to the other four copies of the protocol together with the map, for the purpose 
of control and government for all times and forever. 


Thus also happened in the city of Novyi Margelan, in the year of Christ 1884, 
22 May, which is 10th year, 5th month, 10th day of the Guan Siui. 


Medinskii 
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APPENDIX 9 
EXCHANGE OF LETTERS (1872-1873) 


EXCHANGE OF LETTERS BETWEEN THE BRITISH AND RUSSIAN 
GOVERNMENTS, 1872-1873 


Earl Granville to Lord A. Loftus* 
Foreign Office, October 17, 1872. 


MY LORD, 


HER Majesty’s Government have not yet received from the Cabinet of St. 
Petersburgh communication of the report which General Kaufmann was long 
since instructed to draw up on the countries south of the Oxus which are claimed 
by the Ruler of Afghanistan as his hereditary possessions. 


Her Majesty’s Government have awaited this communication in full confi- 
dence that impartial inquiries instituted by that distinguished officer would con- 
firm the views they themselves take of this matter, and so enable the two 
Governments to come to a prompt and definitive decision on the question that has 
been so long in discussion between them. 


But as the expected communication has not reached them, and as they con- 
sider it of importance both for the maintenance of peace and tranquillity in 
Central Asia, and for removing all causes of misunderstanding between the 
Imperial Government and themselves, I will no longer delay making known 
through your Excellency to the Imperial Government the conclusion at which Her 
Majesty’s Government have arrived after carefully weighing all the evidence 
before them. 


In the opinion, then, of Her Majesty’s Government the right of the Ameer of 
Cabul (Shere Ali) to the possession of the territories up to the Oxus as far down 
as Khoyah Saleh is fully established, and they believe, and have so stated to him 
through the Indian Government, that he would have a right to defend these terri- 
tories if invaded. On the other band, Her Majesty’s authorities in India have 
declared their determination to remonstrate strongly with the Ameer should he 
evince any disposition to overstep these limits of his kingdom. 


Hitherto the Ameer has proved most amenable to the advice offered to him 
by the Indian Government, and has cordially accepted the peaceful policy which 


* 63 BFSP 743-4 (1872-3). 
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they have recommended him to adopt, because the Indian Government have been 
able to accompany their advice with an assurance that the territorial integrity of 
Afghanistan would in like manner be respected by those Powers beyond his fron- 
tiers which are amenable to the influence of Russia. The policy thus happily inau- 
gurated has produced the most beneficial results in the establishment of peace 
in the countries where it has been unknown. 


Her Majesty’s Government believe that it is now in the power of the Russian 
Government, by an explicit recognition of the right of the Ameer of Cabul to these 
territories which he now claims, which Bokhara herself admits to be his, and 
which all evidence as yet produced shows to be in his actual and effectual pos- 
session, to assist the British Government in perpetuating, as far as it is in human 
power to do so, the peace and prosperity of those regions, and in removing for 
ever by such means all cause of uneasiness and jealousy between England and 
Russia 1n regard to their respective policies in Asia. 


For your Excellency’s more complete information I state the territories and 
boundaries which Her Majesty’s Government consider as fully belonging to the 
Ameer of Cabul, viz.: 


(1.) Badakshan, with its dependent district Wakham [sic] from the Sarikal 
(Woods Lake) on the east to the junction of the Kokcha River with the Oxus (or 
Penjah), forming the northern boundary of this Afghan province throughout its 
entire extent. 


(2.) Afghan Turkestan, comprising the districts of Kunduz, Khulm, and 
Balkh, the northern boundary of which would be the line of the Oxus from the 
junction of the Kokcha River to the port of the Khojah Saleh, inclusive, on the 
high road from Bokhara to Balkh. Nothing to be claimed by the Afghan Ameer 
on the left bank of the Oxus below Khojah Saleh. 


(3.) The internal districts of Aksha, Seripool, Maimenat, Shibberjan, and 
Andkoi, the latter of which would be the extreme Afghan frontier possessions to 
the north-west, the desert beyond belonging to independent tribes of Turkomans. 


(4.) The western Afghan frontier between the dependencies of Herat and those 
of the Persian province of Khorassan is well known and need not here be defined. 


Your Excellency will give a copy of this despatch to the Russian Minister for 
Foreign Affairs. 


Iam, &c., 
GRANVILLE. 
Lord A. Loftus. 
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Prince Gortchakow to Count Brunnow.— 
(Communicated to Earl Granville by Count Brunnow, February 5.)* 
St. Pétersbourg, le 19/31 Janvier, 1873. 


M. LE COMTE, 


LORD Augustus Loftus m’a communiqué la réponse du Principal Secrétaire 
d’Etat de Sa Majesté Britannique a notre dépéche sur I’ Asie Centrale, sous la date 
du 7/19 Décembre. 


Je joins ci-prés une copie de cette piece. 


Nous voyons avec satisfaction que le Cabinet Anglais continue a poursuivre, 
dans ces parages, le méme but que nous, celui d’y assurer la paix et autant que 
possible la tranquillite. 


La divergence de nos vues consistait dans les frontiéres assignées aux 
domaines de Shir Ali. 


Le Cabinet Anglais y fait entrer le Badakshan et le Vakhan, qui, a nos yeux, 
jouissaient d’une certaine indépendance. Vu la difficulté de constater, dans toutes 
ses nuances , la réalité dans ces parages lointains, vu le plus de facilité qu’a le 
Gouvernement Britannique de recueillir des données précises , et surtout vu le 
désir de ne point donner a cette question de détail plus d’importance qu’elle ne 
comporte, nous ne refusons d’admettre la ligne de démarcation Anglaise. 


Nous sommes d’autant plus portés a cet acte de courtoisie que le Gouvern- 
ement Anglais s’engage a user de toute son influence sur Shir Ali pour le main- 
tenir dans une attitude pacifique et insister sur I’abandon de sa part de toute 
agression ou conquéte ultérieure. Cette influence est incontestable. Elle repose 
non seulement sur I’ascendant matériel et moral de I’ Angleterre, mais aussi sur 
les subsides dont Shir Ali lui a P’obligation. Nous pouvons, dés lors, y voir une 
garantie réelle pour la conservation de la paix. 


Votre Excellence voudra bien faire cette déclaration a M. le Principal Secrétaire 
d’Etat de Sa Majesté Britannique et lui remettre une copie de cette dépéche. 


Lord Granville y verra, nous en sommes convaincus, une nouvelle preuve du 
prix que notre auguste Maitre attache a entretenir et a consolider les meilleures 


relations avec le Gouvernement de Sa Majesté la Reine Victoria. 


Recevez, &c., 


GORTCHAKOW. 
Le Comte Brunnow. 
* 63 BFSP 767 (1872-3); reproduced in English in Prescott, at 109. 
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APPENDIX 10 
PROTOCOL OF LONDON (1885) 


PROTOCOLE.—LONDRES, LE 10 SEPTEMBRE, 1885* 


LES Soussignés, le Marquis de Salisbury, Chevalier du Trés Noble Ordre de 
la Jarretiére, Principal Secrétaire d’Etat pour les Affaires Etrangéres de Sa 
Majesté Britannique, &c., &c., et son Excellence M. Georges de Staal, Ambas- 
sadeur Extraordinaire et Plénipotentiaire de Sa Majesté l’Empereur de Toutes les 
Russies pres Sa Majesté Britannique, &c., &c., se sont réunis dans le but de con- 
signer au présent Protocole |’arrangement suivant intervenu entre Sa Majesté la 
Reine du Royaume-Uni de la Grande-Bretagne et d’Irlande et Sa Majesté 
l’Empereur de Toutes les Russies:— 


1. Il est convenu que la frontiére Afghane entre |’Heériroud et 1’Oxus sera 
tracée comme suit: 


La frontiére partira du Heériroud a 2 verstes environ en aval de la tour de 
Zulfikar et suivra jusqu’au point K le tracé indiqué en rouge sur la Carte No. 1 
annexée au Protocole, de maniere a ne pas se rapprocher a une distance moindre 
de 3,000 pieds Anglais de |’aréte de l’escarpement du défilé occidental (y com- 
pris l’aréte marqué L M N de la branche nord du méme defilé). A partir du point 
K le tracé suivra la créte des hauteurs bordant au nord le second deéfilé, qu’il 
coupera un peu a |’ouest de sa bifurcation a une distance d’environ 850 sagénes 
du point ou. convergent les routes d’ Adam-Ulan, Kangroueli, et d’Ak-Robat. Plus 
loin, le tracé continuera a suivre la créte des hauteurs jusqu’au point P marqué sur 
la Carte No. 2 attachée au Protocole. Il prendra ensuite une direction sud-est a 
peu pres parallele a la route d’ Ak-Robat, passera entre les lacs salés marqués Q 
et R se trouvant au sud d’Ak-Robat et au nord de Soumé-Kebhriz, et laissant 
Soumé-Kehriz aux Afghans se dirigera sur Islim, ou la frontiére passera sur la rive 
droite de l’Egri-Gueuk en laissant Islim en dehors du territoire Afghan. Le trace 
suivra ensuite les crétes des collines qui bordent la rive droite de 1’ Egri-Gueuk et 
laissera Chémen-i-Bid en dehors de la frontiére Afghane. II suivra de la méme 
maniére la créte des collines qui bordent la rive droite du Kouschk jusqu’au 
Hauzi-Khan. De Hauzi-Khan le tracé suivra une ligne presque droite jusqu’a un 
point sur le Mourghab au nord de Maruchak, fixé de manieére a laisser a la Russie 
les terres cultivées par les Saryks et leurs paturages. 


* 77 BFSP 303-5 (1885-6); reproduced in English in Prescott, at 123-4. 
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Appliquant ce méme principe aux Turcomans sujets de la Russie et aux sujets 
de l’Emir de |’ Afghanistan, la frontiére 4 l’est du Mourghab suivra une ligne au 
nord de la Vallée de Kaissor, et a l’ouest de la Vallée du Sangalak (Abi-Andkoi), 
et en laissant Andkoi a l’est rejoindra Khodja-Saleh sur l’Oxus. 


La délimitation des paturages appartenant aux peuplades respectives sera 
abandonnée aux Commissaires. Dans le cas oU ceux-ci ne parviendraient pas a 
s’entendre, cette délimitation sera réglée par les deux Cabinets sur la base des 
Cartes dressées et signées par les Commissaires. 


Pour plus ample clarté, les principaux points de la ligne-frontiére sont mar- 
qués sur les Cartes annexées au présent Protocole. 


2. Il est convenu que des Commissaires seront nommés de suite par les 
Gourvernements de Sa Majesté la Reine du Royaume-Uni de la Grande-Bretagne 
et d’Irlande, et Sa Majesté l’Empereur de Toutes les Russies, qui procéderont a 
examiner a tracer sur les lieux les détails de la fronti¢re Afghane fixée par 
l’ Article précédent. Un Commissaire sera nommeé par Sa Majesté la Reine, et un 
par Sa Majeste l’Empereur. Les escortes de la Commission sont fixées a 100 
hommes au plus de chaque cété, et aucune augmentation ne pourra étre admise 
sauf entente entre les Commissaires. Les Commissaires se réuniront 4 Zulfikar 
dans un délai de deux mois a partir de la date de la signature du présent Protocole, 
et procéderont immédiatement au tracé de la frontiére conformément aux stipu- 
lations qui précédent. 


Il est entendu que la délimitation sera commencée de Zulfikar et que, aus- 
sit6t que les Commissaires se seront réunis, et auront commencé leurs travaux, la 
neutralisation de Pendjdé sera limitée au district compris entre une ligne au nord 
allant de Bendi-Nadiri a Burdj-Uraz-Khan, et une ligne au sud allant de 
Maruchak a Hauzi-Khan, les postes Russes et Afghans sur le Mourghab étant 
respectivement a Bendi-Nadiri et a Maruchak. Les Commissaires devront ter- 
miner leurs travaux aussi vite que possible. 


3. Il est entendu qu’en tragant cette frontiére, et en se conformant autant que 
possible a la description de cette ligne dans le présent Protocole, ainsi qu’aux 
points marqués sur les Cartes ci-annexées, les dits Commissaires tiendront 
dament compte des localités et des nécessités, et du bien-étre des populations 
locales. 


4. A mesure de l’avancement des travaux de délimitation, les parties respec- 
tives auront le droit d’établir des postes sur la frontiére. 


5. Il est convenu que, quand les dits Commissaires auront complété leurs 
travaux, des Cartes seront dressées, signées, et communiquées par eux a leurs 
Gouvernements respectifs. 
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En foi de quoi les Soussignés, diment autorisés a cet effet, ont signé le 
present Protocole, et y ont apposé le sceau de leurs armes. 


Fait a Londres, le 10 Septembre, 1885. 


(L.S.) SALISBURY. 
(L.S.) STAAL. 
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APPENDIX 11 
PROTOCOL OF ST. PETERSBURG (1887) 


PROTOCOLE NO. 4. SEANCE TENUE A SAINT-PETERSBOURG, 
LE 10/22 JUILLET, 1887* 


LE Conseiller Privé Zinoview et le Colonel Sir West Ridgeway s’étant réu- 
nis dans le but de s’entendre définitivement sur les termes d’un arrangement des- 
tiné a résoudre les difficultés surgies a l’occasion du tracé de la frontiére Afghane 
sur la rive gauche de 1’ Amou-Daria, ont commencé par récapituler la marche que 
les négociations engagées entre eux ont suivie jusqu’a ce jour. 


Ainsi qu’il résulte des Protocoles précédents, le Cabinet de Londres a été 
d’avis que |’arrangement intervenu en 1873 entre les deux Gouvernements avait 
pour objet de confirmer les droits de 1’ Amir Afghan sur toutes les contrées dont 
Sehir-Ali Khan se trouvait 4 cette Epoque en possession, et qu’a ce titre le district 
de Khamiab, qui, conformément a des informations recueillies sur les lieux, avait 
été incorporé a |’ Afghanistan bien avant l’époque de |’arrangement en question, 
devait également rester soumis a |’autorité de 1’ Amir Abdourrahman Khan. Cette 
maniére de voir ne pouvait pas étre adoptée par le Gouvernement Impérial de 
Russie, qui, se basant sur le texte de |’ Arrangement de 1873, affirmait que |’ état 
actuel des choses sur la rive gauche de |’ Amou-Daria ne saurait porter atteinte 
aux droits du Boukhara résultant du méme arrangement. 


Le Gouvernement Impérial jugeait d’autant moins possible de sacrifier ces 
droits que, d’autre part, a la suite de la délimitation effectuée aux termes du 
Protocole de Londres du 29 Aoitt/10 Septembre, 1885, les Turcomans Saryks de 
loasis de Pendjdé avaient été dépossédés des terres dont ils avaient joui 
précédemment, et que ces terres avaient été comprises dans le territoire Afghan. 


Eu égard a cette divergence de vues et désireux de prouver son respect pour 
la lettre méme de |’arrangement conclu entre les deux Gouvernements, le Cabinet 
de Sa Majesté Britannique a autorisé Sir West Ridgeway a proposer une frontiére 
qui, en partant de Doukchi—point jusqu’auquel la délimitation avait déja été 
effectuée—aboutissait a 17 Amou-Daria aux environs d’Islam; a la suite d’un exa- 
men approfondi des informations recueillies par son Commissaire sur les lieux, 
le Cabinet Britannique était arrivé a la conclusion qu’Islam répondait sous tous 
les rapports au point frontiére Khodja-Saleh dont il est fait mention dans la cor- 
respondance relative a |’arrangement. 


* 78 BFSP 267-73 (1886-7); reproduced in English in Prescott, at 125-30. 
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Cette proposition ne fut pas non plus accéptée par le Cabinet Impérial de 
Russie, qui, envisageant la question a un point de vue tout a fait différent, soutenait 
que, vu les contradictions qui s’€taient produites entre les Commissaires respec- 
tifs a l’occasion de |’appréciation des données locales, la conformité des noms 
géographiques pouvait seule servir de base a une delimitation équitable; que le 
Serai Khodja-Saleh, situé a proximité du Ziaret connu sous le méme nom, devait 
étre considéré comme point extréme des possessions Afghanes sur 1’ Amou- 
Daria, et que la frontiere devait étre tracée immédiatement en aval du Serai en 
question. 


Au point de vue du Cabinet de Sa Majesté Britannique une délimitation 
effectuée dans ces conditions était de nature a offrir de graves inconvénients, eu 
surtout égard a la circonstance que les canaux servant a |’irrigation du territoire 
compris entre Khodja-Saleh et Islam avaient leur prises d’eau aux environs du 
Kilif, ce qui ne pouvait manquer de devenir la source de complications contin- 
uelles entre les populations des deux cdteés de la frontiére. Aussi, pour remédier a 
ces inconvénients, le Cabinet de Sa Majesté Britannique jugea-t-il préférable de 
renoncer a des tentatives ayant pour objet une entente sur une nouvelle frontiére 
sur la rive gauche de 1’ Amou-Daria, et d’autoriser Sir West Ridgeway a offrir au 
Gouvernement Impérial de Russie, en échange du territoire qu’il réclamait sur la 
rive gauche de |’ Amou-Daria, une compensation sur une autre partie de la fron- 
tiére. Cette compensation portait sur le territoire dont les Turcomans Saryks de 
Pendjdé, ainsi qu’il a été exposé plus haut, avaient été dépossédés 4 la suite du 
tracé de la frontiére en conformité des dispositions contenues dans le Protocole 
de Londres du 29 Aoit/10 Septembre, 1885. 


Cette proposition ayant obtenu l’adhésion du Gouvernement Impérial de 
Russie, M. Zinoview et Sir West Ridgeway sont tombés d’accord sur les dispo- 
sitions suivantes: 


I. La frontiére dont la description est contenue dans |’Annexe au présent 
Protocole sous la lettre (A), et qui est comprise entre les poteaux No. | et No. 19 
et les poteaux No. 36 et No. 65, est considérée comme arrétée définitivement. Les 
points trigonométriques sur la partie de la ligne-frontiére décrite ci-dessus et com- 
prise entre les poteaux No. 19 et No. 36 sont également admis comme définitifs; 
la description de cette partie de la frontiére, ainsi que de la partie a l’est du poteau 
No. 65, pourra étre complétée apres la démarcation. 


Le synopsis de poteaux attaché au Protocole No. 15 en date du 1/13 
Septembre, 1886, est reconnu exact et définitif en ce qui concerne les poteaux 
depuis le No. 1 jusqu’au No. 19, et depuis le No. 36 jusqu’au No. 65; il sera com- 
plété ultérieurement par le synopsis des poteaux depuis le No. 20 jusqu’au No. 
35, et de celui des poteaux a l’est du No. 65. 


II. A partir du poteau No. 19 la frontiére suivra une ligne droite jusqu’au 
sommet de la colline marquée 2740 sur la Carte No. 1 annexée au présent 
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Protocole. Ce point, ot: sera placé le poteau No. 20, est connu sous la dénomi- 
nation de “station trigonométrique de Kara-Tépé” (latitude 35°17'49", longitude 
62°15'17"). 


Plus loin le tracé descendra la créte des collines, se dirigeant de ce point vers 
le confluent du Koushk et du Moghur; le poteau No. 21 sera placé sur un point de 
cette créte ou de son versant, de maniére a étre vu du confluent ci-dessus men- 
tionnée. Une ligne droite réunira le No. 21 au No. 22, placé dans la vallée du 
Koushk sur la riye gauche de la riviére, a 900 pieds au nord du confluent du 
Koushk et du Moghur (a 6,300 pieds environ du Mazari-Shah Alam, indiqué sur 
la Carte No. 2 annexé au Protocole). 


A partir du poteau No. 22 le tracé remontera le thalweg du Koushk jusqu’au 
poteau No. 23, placé a 2,700 pieds en amont de la téte du nouveau canal de la rive 
droite, dont la prise d’eau est située a 6,000 pieds environ au nord-nord-est du 
Ziaret de Tchil-Doukhtar. Du poteau No. 23 une ligne droite sera tracée jusqu’au 
point marqué 2,925 sur la Carte No. 3 annexée au présent Protocole (latitude 
35°16'53", longitude 62°27'S7", poteau No. 24), d’ou la frontiére suivra la ligne 
de partage des eaux en passant par les points suivants: le point 3,017 (Bandi 
Akhamar, latitude 35°14'21", longitude 62°35'48", poteau No. 26), le point 3,198 
(latitude 35°14'30", longitude 62°41' 0", poteau No. 27), et le point Kalari 2 (lat- 
itude 35°18'21", longitude 62°47'18"), et aboutira au point marqué No. 29 sur la 
Carte No. 4 annexée au présent Protocole. La frontiére franchira la vallée de la 
Riviere-Kashan en ligne droite entre les poteaux No. 29 et No. 30 (station 
trigonometrique de Tori-Scheikh, latitude 35°24'51", longitude 62°59'43", et 
suivra la ligne de partage des eaux Sanicha jusqu’au point (poteau No. 31 de la 
Carte No. 3) ot elle rencontrera la ligne de partage des eaux du Kashan et du 
Mourghab, passera sur cette derniére et la suivra jusqu’a la station trigo- 
nometrique du Kashan (latitude 35°38'13", longitude 63°6'4" poteau No. 32). De 
cette station une ligne droite sera tracée jusqu’a un point sur le Mourghab (poteau 
No. 35) situé a 700 pieds en amont de la prise d’eau du Canal Yaki-yuz (ou Yaki- 
yangi). Plus loin la frontiére en descendant le thalweg du Mourghab rejoindra le 
poteau No. 36 de la frontiére demarquée en 1885-86. 


A l’est du poteau No. 65 la frontiére suivra la ligne marquée A, B, C, D sur 
la Carte No. 8, annexée au présent Protocole, le point A étant situé a la distance 
de 3,500 pieds au sud des puits d’Imam Nazar: le point B se trouvant prés de 
Kara-tépé-Khurdkak, qui reste aux Afghans, le point C a peu prés a mi-chemin 
entre les puits est et ouest de Khatabadji, et enfin le point D a peu prés a mi- 
chemin entre les puits Ali-Kadim et les puits marqués Chahi. Les puits d’Imam- 
Nazar, Kara-tépé-Khurd Khatabadji ouest et Ali Kadim restent en dehors du 
territoire Afghan. Du point D une ligne droite sera tracée jusqu’au commence- 
ment de la frontiére locale démarquée entre Bosagha et Khamiab, qui continuera 
a servir de frontiére entre ces deux villages avec la seule réserve que les canaux 
de Bosagha sur tout leur parcours, c’est-a-dire, jusqu’a Koinli (point H), seront 
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compris dans le territoire Russe. En d’autres termes, la démarcation actuelle con- 
sacrera sur les bords de 1’ Amou-Daria les droits existants des deux parties, c’est- 
a-dire, que les habitants de Khamiab conserveront toutes leurs terres et tous leurs 
paturages, y compris ceux qui se trouvent a l’est de la frontiére locale marquée E, 
F, G sur les Cartes Nos. 9 et 10, annexées au Protocole: les habitants de Bosagha, 
d’autre part, conserveront la jouissance exclusive de leurs canaux jusqu’a Koinli, 
avec le droit de les réparer et de les alimenter conformément aux usages existants 
de ceux de Khamiab, lorsque les eaux de l’Amou-Daria seront trop basses pour 
alimenter directement les prises d’eau de Koinli. 


Les officiers qui seront chargés d’exécuter sur les lieux les dispositions du 
présent Protocole entre les poteaux ci-dessus nommeés seront tenur de placer un 
nombre nécessaire de poteaux intermédiaires, en profitant a cet effet autant que 
possible des points saillants. 


III. La clause du Protocole No. 4 du 14/26 Décembre, 1885, défendant aux 
Afghans de se servir dans la Vallée du Koushk, en aval de Tchil-Doukhtar, des 
canaux d’irrigation qui n’étaient pas en exploitation a ce moment, reste en 
vigueur, mais il est bien entendu que cette clause ne pourra étre appliquée qu’aux 
canaux dérivés du Koushk. Les Afghans ne pourront pas se servir, pour leurs 
travaux de culture au nord de Tchil-Doukhtar, des eaux du Koushk; mais les eaux 
du Moghur leur appartiennent exclusivement, et ils pourront pour s’en servir exé- 
cuter tous les travaux qu’ils jugeraient utiles. 


IV. Les clauses des Protocoles No. 4 du 14/26 Décembre, 1885, et No. 15 du 
1/13 Septembre, 1886, relatives a la construction d’une digue sur le Mourghab, 
restent en vigueur. M. Zinoview ayant exprimé le désir que |’ obligation imposée 
a l’Emir Afghan de concéder a cette fin sur la rive droite du Mourghab un terrain 
dans les conditions stipulées dans les dits Protocoles, soit étendue 4 tout le par- 
cours de la riviére en aval de la prise d’eau de Yaki-Yuz, le Colonel Ridgeway est 
d’avis que les démarches nécessaires 4 cet effet auprés de l’Emir Afghan pour- 
raient retarder la conclusion du présent arrangement; mais il est néanmoins con- 
vaincu que le consentement de |’Emir a la concession, dans les mémes conditions, 
d’un terrain sur la rivé droite pourra étre obtenue sans difficultés, si plus tard le 
Gouvernement Impérial avisait le Gouvernement de Sa Majesté Britannique de 
son intention de procéder a la construction d’une digue en amont de la prise d’eau 
du canal de Bendi-Nadiri. 


V. Le Gouvernement Britannique communiquera sans délai les dispositions 
ci-dessus convenues a l’Emir de l’Afghanistan, et le Gouvernement Impérial de 
Russie entrera en possession du territoire qui lui est adjugé par le présent 
Protocole a partir du 1/13 Octobre de 1’année courante. 


VI. La ligne-frontiére convenue sera démarquée sur les lieux par une 
Commission Mixte, conformément aux cartes signées. Dans le cas ou les travaux 
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de démarcation éprouveraient des retards, la ligne tracée sur les cartes n’en sera 
pas moins considérée par les deux Gouvernements comme obligatoire. 


W. RIDGEWAY. 
J. ZINOVIEW. 


Annexe au Protocole No. 4. 
(A.) 
Description de la Frontiére Afghane entre le Heri-Roud et l’Oxus (Amou-Daria). 


LA fronti¢re commence sur la rive droite du Heri-Roud a un point marqué 
sur la carte par le poteau No. 1, distant d’environ 8,500 pieds d’une petite tour 
située sur un monticule a l’entrée de la Passe de Zoulfagar. Le poteau No. 2 se 
trouve placé au sommet du rocher voisin qui domine le poteau No. 1. A partir du 
poteau No. 2 la frontiére se dirige vers le nord sur une distance d’un demi-mille 
environ, jusqu’au poteau No. 3, qui est situé sur une hauteur a |’extrémité occi- 
dentale d’une partie détachée de l’escarpement. De 1a la frontiére suit une ligne 
droite vers le sommet d’une colline escarpée, distante d’un mille et demi environ 
dans la direction est-nord-est, et arrive au poteau No. 4, placé sur un monticule 
peu élevé dans la plaine. Passé ce poteau, la frontiere continue, en inclinant 
davantage ver |’est, sur une distance de 4 milles, jusqu’au poteau No. 5, placé a 
un point proéminant et bien en évidence de la seconde ligne des hauteurs sur le 
cété nord d’un enfoncement naturel du roc. De ce point la fronti¢re court dans 
la direction sud-est le long de la créte de la seconde ligne des hauteurs jusqu’au 
poteau No. 6, placé sur l’aréte de l’escarpement nord du défilé oriental a une dis- 
tance d’un mille environ du fond du défilé. Le poteau No. 7 est placé au-dessous 
du poteau No. 6, prés de la route, au milieu de la passe, et le poteau No. 8 se 
trouve sur le haut de l’escarpement sud, faisant face au poteau No. 6. La frontiére 
descend alors dans la direction sud la créte de la seconde ligne des hauteurs, et 
coupe le sentier conduisant 4 Karez-Elias et Abi-Charmi a un point se trouvant a 
2 1/4 milles environ de distance de la bifurcation des quatre routes convergeant a 
l’extrémité orientale du défilé Zoulfagar. Le poteau No. 9 est placé a |’est du sen- 
tier sur un petit rocher qui le surplombe. De ce poteau la fronti¢re remonte gradu- 
ellement la ligne de partage des eaux jusqu’au sommet le plus élevé de la chaine 
du Deugli-dagh, marqué par le poteau No. 10. A l’extrémité est de la méme 
chaine se trouve le poteau No. 11. A une distance de 9!/2 milles environ, vers le 
sud-est, se trouvent trois basses collines. Sur celle du milieu est placé le poteau 
No. 12. Tournant encore légérement a |’est frontiére se dirige vers le poteau No. 
13, placé a cété de la route 4 mi-chemin environ d’ Ak-Robat a Sumbakarez, et de 
la au poteau No. 14, situé a une distance de 2!/2 milles a l’est sur le sommet d’une 
colline. 


Le poteau No. 15 est a 9 milles environ d’Ak-Robat, sur la route menant a 
Au-Rohak; de la la fontiére se dirige en ligne droite vers le poteau No. 16, place 
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sur celui des deux monticules de Koscha-Tchinguia, qui se trouvé a l’est, et est le 
plus élevé, a 5!/2 milles au nord d’ Au-Rohak. A une distance a peu prés égale au 
nord-ouest de la source d’Islim se trouve le poteau No. 17, placé sur une colline 
plate; a cote de la route, entre Au-Rohak et Islim, sur un léger escarpement, est 
place le poteau No. 18, a 3 milles environ a |’ouest d’Islim, du cété sud du 
courant. Le poteau No. 19 est placé sur la créte arrondie d’un chainon de hauteurs 
a3 milles au sud d’Islim. 


A partir du poteau No. 36, place sur la rive droite du Mourghab, a 3 milles 
environ au nord du fort de Méruchak, sur une hauteur dominant le riviére, la 
ligne-frontiére se dirige a l’est vers le poteau No. 38, en passant par le poteau 
No. 37, placé sur la route montant de la vallée de Méruchak le long du Galla- 
Chasma-Shor. 


Le poteau No. 38 est placé sur un point élevé du Chul a 11 milles environ de 
la vallée de Méruchak. La ligne-fronti¢re continue de 1a dans la direction d’est- 
nord-est vers le poteau No. 39, situé a un mille environ au sud-est de la source de 
Khwaja-Gougourdak; ensuite dans la direction nord-est en ligne droite vers le 
poteau No. 40 sur un point élevé du Chul; de la dans la direction est-nord-est vers 
le poteau No. 41, placé sur une éminence a 12 milles environ au nord de Kila- 
Wali; plus loin elle suit la direction est-nord-est vers le poteau No. 42, placé sur 
une hauteur a 2 milles a l’ouest du Pakana-Shor et toujours dans la méme direc- 
tion jusqu’au poteau No. 43. A partir de ce poteau la frontiére va dans la direc- 
tion sud-est vers le poteau No. 44, placé sur le point le plus élevé de la ligne de 
partage des eaux des bassins de Kara-Baba et du Kaissar, connue sous le nom de 
Bel-i-Parandas. Suivant cette ligne dans la direction nord, la frontiére arrive au 
poteau No. 45, placé a 3 milles environ au sud-ouest du puits de Beshdara. Elle 
suit de la, dans la direction nord-est, un embranchement de la ligne de partage dés 
eaux, et aboutit au poteau No. 46, placé a plus d’un mille prés de distance au sud- 
ouest du puits de Beshdara. Elle suit de la, dans la direction est, irréguli¢rement 
vers le poteau No. 47, placé a 4!/2 milles environ du point ot la route de Khwaja- 
Gachai et Kassawa-Kala traverse le Shor-Egri. De la la frontiére se dirige au nord- 
est par une ligne de partage des eaux secondaire vers le poteau No. 48, et suit la 
méme ligne jusqu’au poteau No. 49, établi au point le plus élevé du partage des 
eaux au nord du Shor-Egri a environ 6 milles a l’ouest du confluent du Shor- 
Gandabulak et du Shor-Egri. De ce point la frontiére va en ligne droite au nord- 
est, traversant le Shor-Gandabulak au poteau No. 50, placé sur une colline a 
double sommet faisant saillie sur la ligne de partage des eaux entre Shor- 
Gandabulak et Shor-Tara-Kui. En suivant la méme direction elle arrive 4 Shor- 
Tara-Kui, ou se trouve le poteau No. 51, placé prés de la route de Jalaiour sur le 
Kaissar a Jalgun-Koudouk et Kara-Baba, La frontiére passe de 1a, dans la direc- 
tion nord-est, au poteau No. 59 a un point distant d’un mille au nord du puits 
d’Alini. De ce poteau la frontiére se dirige au nord-nord-est vers le poteau No. 
54, croisant la route Daulatabad-Hazara-Koudouk, prés du poteau No. 53. Le 
poteau No. 54 est placé sur le point le plus le plus élevé d’un groupe de collines 
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sablonneuses a 2 milles au nord du puits de Katar-Koudouk; de la la ligne-fron- 
tiére court en inclinant légérement au nord-nord-ouest sur une distance de 10 
milles environ vers le poteau No. 55, placé sur un monticule a l’extrémité d’une 
chaine de collines qui s’étend entre l’enfoncement de Kui-Sarai et celui ot se 
trouve le puits de Khwoja-Ahmad. De ce poteau la frontiere va en ligne drite dans 
la direction nord, sur un parcours d’un mille et quart, vers le poteau No. 56, placé 
sur une élévation naturelle 4 quelques pieds au sud de la route reliant Jalanguir a 
Meruchak; de la au poteau No. 57, distant de 2!/2 milles nord-nord-ouest, et place 
au sommet des hauteurs servant de limite nord a l’enfoncement de Kui-Sarai. De 
ce point la frontiére se dirige au nord-nord-est vers le poteau No. 58, placé sur un 
des monticules sablonneux des hauteurs qui commandent la plaine s’étendant a 
l’ouest d’ Andkhoi; elle tourne ensuite legérement plus a |’est vers le poteau No. 
59, placé sur une colline sablonneuse peu élevé a 2!/4 milles environ a |’est-sud- 
est des puits de Sari-Mat. Elle aboutit ensuite dans la direction nord-nord-ouest 
au poteau No. 60, placé entre les puits de Chichli et Gok-chah a un quart de mille 
environ a l’ouest des puits de Chichli. Laissant Gok-chah a la Russie, et Chichli 
a 1’ Afghanistan, la frontiere court en ligne droite au poteau No. 61, place a 300 
pieds a l’est de la route qui méne d’ Andkhoi a Sechanchi; elle arrive de la, suiv- 
ant la méme direction, au poteau No. 62, placé sur un monticule sablonneux bien 
en évidence, connu sous le nom de Madali-Koum; la ligne-frontiere aboutit 
ensuite dans la direction est-nord-est au poteau No. 63, placé du cété nord 
d’Orkul—vallée de forme elliptique longue de 3600 pieds—et au fond de laque- 
lle se trouvent deux “kaks,” ou bassins d’eau douce qui restent compris dans le 
territoire Afghan. Tournant ensuite dans la direction est-sud-est, la frontiére 
rejoint en ligne droite le poteau No. 64, placé sur une colline sablonneuse connue 
sous le nom de Gichi-Kumi, et continue dans la direction nord-est jusqu’au poteau 
No. 65, placé sur la grande route reliant Andkhoi 4 Dukchi et Karki a un point dis- 
tant de 4!/2 milles au sud de Dukchi, et 23/4 milles au nord de Sultan-Robat. 
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APPENDIX 12 
PROTOCOL OF KARAQUAL KHANA (1887) 


PROTOCOLE NO. 3.—SEANCE TENUE A KARAOUAL KHANA, 
LE 16/28 DECEMBRE, 1887* 


Etaient présents: 


Pour la Grande-Bretagne: Lieutenant-Colonel C.E. Yate, C.S.I.; Major W. 
Peacocke, R.E.; 


Pour la Russie: Capitaine N. Komarow; Capitaine P. Ilyin, Topographe. 


LA frontiére rectifée entre le Poteau No. 19 et la Riviere Mourghab ayant été 
définitivement délimitée par la Jointe Commission ci-dessus mentionnée, comme 
c’est exprimé par le paragraphe VI du Protocole originaire (No. 4 du 10/22 Juillet, 
1887), la Carte No. 3 jointe au Protocole originaire ci-dessus mentionné doit étre 
rectifiée conformément a la carte corrigée ci-jointe de la frontiére. 


La description de la frontiére les Poteaux No. 19 et No. 36, dans L Annexe 
du présent Protocole, marquée (A), conformément aux termes du paragraphe 1 
du Protocole originaire, est acceptée comme définitive. 


Le synopsis des Poteaux du No. 20 jusqu’au No. 35 suivant le paragraphe 1 
du Protocole originaire est aussi ci-joint. 


CHAS. E. YATE, Lieutenant-Colonel. 
W. PEACOCKE, Major, R.E. 
CAPITAINE KOMAROW. 

P. ILYIN. 


A.— Description of the Afghan Frontier between the Heri-Rud and the Oxus. 


LEAVING Pillar No. 19, the frontier runs east by south in a straight line for 
some 71/5 miles (as measured on the map) to Pillar No. 20, which stands on the 
summit of the high hill, distant about 4 miles to the north by west of the Kara- 
Tépé mound. 


* 79 BFSP 391-5 (1887-8). 
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From Pillar No. 20 the line runs in a south-easterly direction to a long round- 
topped hill at the head of a ravine running down to the Kushk River, and thence 
along the crest of a ridge in a southerly direction to a point overlooking the Valley 
of the Kushk known as the Ziarat-i-Khwajah Alam Dar, marked by a heap of 
stones and a grave. Pillar No. 21 stands on the top of this heap of stones. From 
there the line runs straight down the side of the hill, and straight across the valley 
to Pillar No. 22, on the left or western bank of the Kushk River, at a distance of 
300 yards below its junction with the Moghor stream. 


Pillar No. 22 stands near the edge of the bank above flood level, and about 
2,600 yards north of the Kara-Tépé mound. 


From Pillar No. 22 the boundary runs up the course of the River Kushk for 
some 9!/5 miles (as measured on the map in a direct line) to Pillar No. 23, built 
on the edge of the right or eastern bank of the river, and nearly in the centre of the 
valley, at a distance of 900 yards from the head of the canal taking off from the 
river on the right bank at the northern side of the Chihal-Dukhtaran point, below, 
and on the opposite side of the river to, the Ziarat-i-Chihal Dukhtaran. 


Pillar No. 23 is distant some 275 paces from the mound, where the road up 
the right bank of the river, after crossing the Chihal Duhktaran point, debouches 
again on to the plain. 


The boundary runs north-eastward in a straight line from Pillar No. 23 for 
some 14!/5 miles to Pillar No. 24, described hereafter. 


The intermediate pillars are Pillar No. 23 A, standing 360 paces to the north- 
east of Pillar No. 23, on the top of the bluff forming the eastern edge of the val- 
ley, and about 175 paces from the mound on the roadside above mentioned; Pillar 
No. 23 B, situated on the sky-line at a distance of about 11/2 miles from No. 23 
A, on a low flat-topped mound, visible from both up and down the Kushk Valley, 
but not visible directly from No. 23 A; Pillar No. 23 C, standing on a ridge of the 
northern slope of the hill known as the Band-i-chah-i-Khishti. The pillar is situ- 
ated on an isolated knoll in the ridge, and some 300 yards to the north of a higher 
and sharper shoulder of the same ridge. Pillar No. 23 B is situated 61/2 miles to 
the south-west, and Pillar No. 24 rather more than 53/4 miles to the north-east. 


Pillar No. 24 stands on the western end of a long, steep, white hill, as seen from 
the south, on a point known as the Ziarat-i-Baba-Taghi. This pillar is built on the 
mound of stones marking the site of this ziarat, and to the west of some graves. 


From this point the boundary turns east by south, and follows the line of the 
watershed of the Band-i-Chingurak range. Pillar No. 24 A is built just to the north 
of the footpath running along the summit, where the boundary takes a turn to the 
south round the head of a steep-sided ravine or hollow running northwards, 
known as Kham-i-Sabz. Pillar No. 24 B stands on the watershed at the south-east 
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angle of the same hollow. Pillar No. 25 stands on the top of the Kotal above the 
Chashmah-i-Chingurak on the eastern side of the road, and distant about 63/4 
miles in a direct line from Pillar No. 24. Pillar No. 26 stands on a high hill, with 
a steep bluff on its northern side covered with pistah trees, some 13/4 miles from 
Pillar No. 25. The pillar is built on a heap of stones close to some graves, known 
as the Ziarat-i-Chingurak. Thence the line bends slightly southwards again, still 
along the same watershed, round the head of a deep hollow, with a spring in its 
south-eastern corner, known as the Chashmah-i-Gaz, and on to another high 
point, and thence on to Pillar No. 27, on the point beyond that again, a high bluff 
without name, and distant in a direct line from Pillar No. 26 rather more than 
43/4 miles. Pillar No. 28 stands on the eastern of two high points, about 7!/2 
miles to the north-east of No. 27; and Pillar No. 29 about 103/4 miles further 
on beyond that again in the same direction. The boundary follows the water- 
shed all the way. 


Pillar No. 29 immediately overlooks the Kashan Valley, and stands on a 
shoulder of the hill on the western side of the valley, just below the southern of 
the two peaks on its summit, and opposite a western bend of the river. 


Here the boundary leaves the watershed, and runs in a straight line across the 
Kashan Valley in a north-easterly direction for rather more than 3 miles to Pillar 
No. 30, which stands on a heap of stones on a rocky point at the summit of the 
hills on the eastern side of the valley, and immediately to the west of and over- 
looking the mouth of a precipitous gorge known as Palang Khawali. 


Between Pillars Nos. 29 and 30 two intermediate pillars were erected to mark 
the line of crossing in the Kashan Valley. The first (No. 29 A) stands on the left 
or western bank of the Kashan stream, on a bit of high bank between the Kashan 
and its affluent, the Kalimal, and just above its junction with the latter, at a dis- 
tance of about three-quarters of a mile from the domed reservoir at Torashaikh, 
and about the same distance from Pillar No. 29. Pillar No. 29 B stands on the 
crest of the rocky ridge on the right or eastern side of the valley, rather more than 
a mile from Pillar No. 30. 


From Pillar No. 30 the boundary follows the line of the watershed of the 
Torashaikh ridge, running eastwards for rather more than 5 miles to Pillar No. 31, 
erected on the top of a hill at the point where the line of the watershed between 
the Kashan and the Murghab Rivers joins that of the Torashaikh ridge. From this 
point the boundary turns northwards and follows the line of the watershed 
between the Kashan and the Murghab Rivers for nearly 15 miles to Pillar No. 32. 


Between Pillars Nos. 31 and 32 three intermediate pillars were erected—the 
first (No. 31 A) on the northern side of the road which leaves the Kashan Valley 
at Kak-i-Doulat Beg and runs to Mangan. The pillar stands on the top of the 
Kotal, where the road crosses the watershed, and at a distance of nearly 5 miles 
from Pillar No. 31. The second (No. 31 B) stands on a round-topped high hill, 
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about half-a-mile to the north of, and visible from, Pillar No. 31 A. The third (No. 
31 C) stands on the northern side of the road between Yaki Gachan in the Kashan 
Valley, and Tannur Sangi on the Murghab, at the top of the Kotal forming the 
watershed between the two valleys, and about 3!/4 miles from Pillar No. 32. Pillar 
No. 32 stands on the top of a conical hill, the highest hill on the watershed 
between the Kashan and the Murghab, and just at the point where the watershed 
divides near the head of the Kul-i-Madir-i-Naib, which runs northwards from 
there down to the Murghab. 


From Pillar No. 32 the boundary turns in an east-north-east direction, and 
runs in a straight line for a little over 3 miles to Pillar No. 33, built on the top of 
a long high ridge, and then on in a straight line for nearly 4 miles again to Pillar 
No. 34, on the top of the southernmost point of a high flat ridge between Shor 
Tannur Sangi and the next shor on the west, and about 1!/4 miles from Tannur 
Sangi itself. From thence the line crosses the Tannur-Sangi Shor in a straight line, 
and runs on for a little more than three-quarters of a mile to Pillar No. 34 A, built 
on the top of a high rounded knoll on the east side of the Tannur-Sangi Shor, and 
between it and the Murghab, and thence on in the same straight line for a little 
under half a mile to Pillar No. 35, built on the left bank of the Murghab and close 
to the water’s edge, 700 feet above the Tannur-Sangi ford. From Pillar No. 35 the 
frontier follows the course of the River Murghab till it joins Pillar No. 36 at the 
northern end of the Maruchak Valley. 


CHAS. E. YATE, Lieutenant-Colonel. 
W. PEACOCKE, Major, R.E. 


CAPITAINE KOMAROW. 
P ILYIN. 
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PROTOCOLE NO. 4.—SEANCE TENUE A KHAMIAB, LE 14/26 JANVIER, 1888* 


Etaient presents: 
Pour la Russie: Capitaine N. Komarow; Capitaine P. Ilyin; 


Pour la Grande-Bretagne: Lieutenant-Colonel C.E. Yate, C.S.I.; Major W. 
Peacocke, R.E. 


LA frontiére entre le Poteau No. 65 et la Riviere Oxus ayant été définitive- 
ment délimitée par la Jointe Commission désignée au paragraphe 6 du Protocole 
originaire (No. 4 du 10/22 Juillet, 1887), les cartes de cette partie de la frontiére, 
la description de la frontiére a l’est du Poteau No. 65, et le synopsis des poteaux, 
suivant le paragraphe 1* du Protocole originaire, No. 4, sont ci-jointes. 


CHAS. E. YATE, Lieutenant-Colonel. 
W. PEACOCKE, Major, R.E. 
CAPITAINE N. KOMAROW. 

P. ILYIN. 


Description of the Afghan Frontier between the Heri-Rud and the Oxus. 


FROM Pillar No. 65 the boundary runs in a straight line for 2!/4 miles in an 
east by south direction to Pillar No. 66, which stands in the open plain close to 
the west side of the road from Andkhui to Imam Nazar, at a distance of 3,500 feet 
to the south of the main well at Imam Nazar. Thence the line runs almost due east 
for some 93/4 miles, to Pillar No. 67, placed on the top of a sandy rise 20 yards to 
the west side of the road leading from Ak Khan Bhai Kak to Tash Kuduk, and 
thence on in the same straight line for another 4!/2 miles, to Pillar No. 68, built 
on the east side of the road from Shibarghan to Kara-Tépé-Khurd and Tash- 
Kuduk, and 150 yards to the north of the main or southernmost of the two Kara- 
Tépé-Khurd Kaks, both of which remain on the Afghan side of the frontier. From 
Pillar No. 68 the frontier turns in a north-easterly direction and runs in a straight 
line for 5!/4 miles to Pillar No. 69, on the top of a slight rise 30 yards to the south 
of the road running from Kara-Tépé-Kalan to Dunguz Surt, and thence on in the 


* 79 BFSP 395-7 (1887-8). 
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same straight line for 4!/4 miles to Pillar No. 70, built on a fairly high and solid 
mound among low sand hills, half-a-mile to the east of the main road from Kara- 
Tépé-Kalan to Bosagha, and exactly midway and in a straight line between the 
wells of East and West Katabaji, the former of which remains to Afghanistan and 
the latter to Bokhara. From this point the boundary runs due north in a straight 
line for nearly 63/4 miles to Pillar No. 71, which stands about midway between 
the wells of Alikadim and of Chahi, to the north side of the road between them 
and close to the point where the road from Alikadim, vid Dev Kilah, to Khamiab 
forks from the road to Chahi. The pillar stands on a low rise in the dry water- 
course that runs past Alikadim westwards towards Dunguz Surt. From here the 
frontier runs north by east in a straight line for 63/4 miles to Pillar No. 72, ona 
small patch of sound open ground amid sand hills, about half-a-mile outside the 
edge of the Khamiab cultivation, and thence on in a straight line for half-a-mile 
to Pillar No. 73, built at the mouth of the road that runs through the cultivation 
along the Buz Arik Canal. The pillar stands at the south-west corner of the com- 
pound of Muhammad Wali Sufi’s house. From Pillar No. 73 the boundary runs 
for 365 yards up the centre of this road to Pillar No. 74, built on the east side of 
the road at the point where it crosses the Buz Arik Canal by a wooden bridge, at 
the northern end of this bridge and on the western bank of the canal, which here 
turns off to the west into Bosagha land. From Pillar No. 74 the boundary follows 
the course of the Buz Arik Canal for 3 miles, through the cultivation, to Pillar No. 
75. The canal, throughout this distance, belongs entirely to Bosagha, the trees 
along its left or southern bank belonging to Khamiab, and those on its northern 
bank to Bosagha. 


Pillar No. 75 is built on the northern bank of the Buz Arik or Yangi Arik 
Canal, at a distance of 15 yards to the east of the wooden bridge over that canal, 
situated about 200 yards to the north-east of Aral Bai’s house, and 250 yards 
north-west of Kara’s house. From this point the boundary turns northwards across 
the canals and river flats, and runs pretty well in a straight line to the bank of the 
river. From Pillar No. 75 the line follows a low earthen bank or ridge for 182 
yards to Pillar No. 76, on the top of the southern bank of the Mirza Beg Ibdal 
Canal, and thence for 155 yards further, during which it crosses the Mirza Beg 
Ibdal, the Nikcha, the Shaikh Arik, and the Saligh Canals, to Pillar No. 77, built 
on the northern bank of the Saligh Canal, 50 yards to the east of the canal, cross- 
ing east of Juma Bai’s house, and at a point marked by the remains of some old 
canal which has been here cut through obliquely by the Shaikh Arik and Saligh 
Canals. From here the boundary follows the line of the track running from the 
canal crossing above mentioned, in a direction slightly to the east of north across 
the river flats to Pillar No. 78, built on the south bank of a small creek, crossed 
by the track at a distance of 736 yards from Pillar No. 77, and thence on in the 
same straight line to Pillar No. 79, on the left bank of the Oxus, just above flood 
level and close to the west side of the track above mentioned. 


To mark the fact that under the terms of paragraph 2 of the St. Petersburgh 
Protocol No. 4 of the 10th/22nd July, 1887, the Canals of Bosagha, all along their 
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course, that is to say, so far as Koinli, shall be included in Russian territory, a sub- 
sidiary pillar, marked (H) in the Map, was erected at the head of the Buz Arik 
Canal in the Koinli district, close to the river bank and immediately to the south 
of the present canal-head. A small canal, called Penna Beg, takes off 50 yards to 
the south of the pillar. 


CHAS. E. YATE, Lieutenant-Colonel. 
W. PEACOCKE, Major, R.E. 
CAPITAINE N. KOMAROW. 

P. ILYIN. 
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EXCHANGE OF LETTERS (1895) 


EXCHANGE OF LETTERS BETWEEN THE BRITISH AND RUSSIAN 
GOVERNMENTS, 11 MARCH 1895 


No. 1.— The Earl of Kimberley to M. de Staal* 
Foreign Office, March 11, 1895. 


YOUR EXCELLENCY, 


As a result of the negotiations which have taken place between our two 
Governments in regard to the spheres of influence of Great Britain and Russia in 
the country to the east of Lake Victoria (Zor Koul), the following points have 
been agreed upon between us:— 


1. The spheres of influence of Great Britain and Russia to the east of Lake 
Victoria (Zor Koul) shall be divided by a line which, starting from a point on that 
lake near to its eastern extremity, shall follow the crests of the mountain range 
running somewhat to the south of the latitude of the lake as far as the Bendersky 
and Orta-Bel Passes. 


From thence the line shall run along the same range while it remains to the 
south of the latitude of the said lake. On reaching that latitude it shall descend a 
spur of the range towards Kizil Rabat on the Aksu River, if that locality is found 
not to be north of the latitude of Lake Victoria, and from thence it shall be pro- 
longed in an easterly direction so as to meet the Chinese frontier. 


If it should be found that Kizil Rabat is situated to the north of the latitude 
of Lake Victoria, the line of demarcation shall be drawn to the nearest convenient 
point on the Aksu River south of that latitude, and from thence prolonged as 
aforesaid. 


2. The line shall be marked out, and its precise configuration shall be settled 
by a Joint Commission of a purely technical character, with a military escort not 
exceeding that which is strictly necessary for its proper protection. 


The Commission shall be composed of British and Russian Delegates, with 
the necessary technical assistance. 


* 20 Hertslet’s Commercial Treaties 868—9 (London, 1827—1925) [hereafter Hertslet 5}. 
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Her Britannic Majesty’s Government will arrange with the Ameer of 
Afghanistan as to the manner in which His Highness shall be represented on the 
Commission. 


3. The Commission shall also be charged to report any facts which can be 
ascertained on the spot bearing on the situation of the Chinese frontier, with a 
view to enable the two Governments to come to an agreement with the Chinese 
Government as to the limits of Chinese territory in the vicinity of the line, in such 
manner as may be found most convenient. 


4. Her Britannic Majesty’s Government and the Government of His Majesty 
the Emperor of Russia engage to abstain from exercising any political influence 
or control, the former to the north, the latter to the south, of the above line of 
demarcation. 


5. Her Britannic Majesty’s Government engage that the territory lying within 
the British sphere of influence between the Hindu Kush and the line running from 
the east end of Lake Victoria to the Chinese frontier shall form part of the terri- 
tory of the Ameer of Afghanistan, that it shall not be annexed to Great Britain, 
and that no military posts or forts shall be established in it. 


The execution of this Agreement is contingent upon the evacuation by the 
Ameer of Afghanistan of all the territories now occupied by His Highness on the 
right bank of the Panjah, and on the evacuation by the Ameer of Bokhara of the 
portion of Darwaz which lies to the south of the Oxus, in regard to which Her 
Britannic Majesty’s Government and the Government of His Majesty the Emperor 
of Russia have agreed to use their influence respectively with the two Ameers. 


I shall be obliged if, in acknowledging the receipt of this note, your 
Excellency will record officially the Agreement which we have thus concluded in 
the name of our respective Governments. 


I have, &c. 
KIMBERLEY. 
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No. 2.— M. de Staal to the Earl of Kimberley — Received March 11)* 
Londres, le 27 Feévrier (11 Mars), 1895. 


M. LE COMTE, 


J’>AI eu l’honneur de recevoir la note que votre Excellence a bien voulu 
m’adresser en date de ce jour. 


Cette communication énumere les dispositions de l’arrangement auquel ont 
abouti les négociations engagées entre le Gouvernement de |’Empereur, mon 
auguste Maitre, et le Gouvernement de Sa Majesté Britannique, au sujet de la 
délimitation des sphéres d’ influence de la Russie et de la Grande-Bretagne dans 
la région des Pamirs a l’est du Lac Zor-Koul (Victoria). 


Etant dument autorisé a constater l’acceptation par mon Gouvernement du dit 
arrangement, je me fais un devoir d’en reproduire les termes ci-aprés, savoir:-— 


1. Les sphéres d’influence de la Russie et de la Grande-Bretagne a |’ est du 
Lac Zor-Koul (Victoria) seront séparées par une ligne-frontiére, laquelle, partant 
d’un point sur ce lac prés de son extrémité orientale, suivra les crétes de la chaine 
de montagnes qui s’étend un peu au sud du parallele de ce lac jusqu’aux passes 
de Bender et d’Orta Bel. De la, la ligne-frontiére suivra la dite chaine de mon- 
tagnes tant que celle-ci se trouve au sud du paralléle du lac mentionne. En 
touchant cette latitude la ligne-frontiére descendra le contrefort de la chaine vers 
Kizil Rabat, situé sur la Riviére Aksu, si toutefois cette localité ne se trouve pas 
au nord du paralléle du Lac Victoria; de cet endroit la ligne-frontiére se pro- 
longera dans une direction orientale de maniére a aboutir a la frontiére Chinoise. 
S’il est constaté que Kizil Rabat est situé au nord du paralléle du Lac Victoria, 
la ligne de démarcation sera tracée jusqu’au point le plus proche et le plus appro- 
prié situé sur le fleuve Aksu au sud de la latitude indiquée et de la sera prolongée 
ainsi qu’il a été dit plus haut. 


2. La ligne-frontiére sera démarquée et sa configuration précise fixée par une 
Commission Mixte revétue d’un caractére purement technique et protégée par une 
escorte militaire qui ne dépassera pas le nombre strictement nécessaire pour sa 
sécurité. La Commission sera composée de Délégués Russes et Anglais, avec les 
assistants nécessaires pour la partie technique. 


Le Gouvernement de Sa Majesté Britannique s’accordera avec |’Emir 
d’ Afghanistan sur la maniére dont Son Altesse sera représentée dans la Commission. 


3. La Commission sera également chargée de rapporter toutes les données 
qui pourraient étre recueillies sur place concernant la situation de la frontiére 
Chinoise, dans le but de mettre les deux Gouvernements 4 méme d’arriver a un 


* 20 Hertslet’s, at 869-70. 
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accord de la maniére qui sera jugée la plus convenable avec le Gouvernement 
Chinois, quant aux limites du territoire Chinois voisin de la ligne-frontiére. 


4. Le Gouvernement de Sa Majesté l’?Empereur de Russie et le Gouverne- 
ment de Sa Majesté Britannique s’engagent a s’abstenir de l’exercice de tout con- 
trdle ou influence politique, le premier au sud, le second au nord, de la dite ligne 
de démarcation. | 


5. Le Gouvernement de Sa Majesté Britannique s’engage a ce que le terri- 
toire compris dans la sphére d’ influence Anglaise entre le Hindou-Kouch et la 
ligne partant de 1’extrémité orientale du Lac Victoria et rejoignant la frontiere 
Chinoise, fasse partie des Etats de l’Emir d’ Afghanistan, que ce territoire ne soit 
pas annexé a la Grande-Bretagne, et qu’il n’y sera établi ni postes militaires ni 
ouvrages fortifiés. 


Lexécution du présent arrangement est subordonné a |’évacuation par |’Emir 
d’ Afghanistan de tous les territoires occupés par Son Altesse sur la rive droite du 
Piandj, et 4 l’évacuation par l’Emir de Bokhara de la partie du Derwaz située au 
midi de 1’Oxus, les Gouvernements de Sa Majesté 1’>Empereur de Russie et de Sa 
Majesté Britannique étant d’accord pour employer a cet effet leur influence 
respective auprés des deux Emirs. 


Jai, &c. 
STAAL. 
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DESCRIPTION OF FRONTIER FROM LAKE 
ZORKUL TO TAGHDUMBASH 


DESCRIPTION OF THE RUSSO-AFGHAN FRONTIER FROM LAKE VICTORIA 
[ZORKUL] TO THE TAGHDUMBASH* 


[As established by the Joint Commission, stipulated in the notes, in 1895.] 


The first pillar has been erected at the eastern extremity of Lake Victoria at 
a spot which corresponds with a line crossing the centre of the Lake from west to 
east. From this pillar the frontier line takes a southern direction and, crossing the 
small gulf of Lake Victoria, proceeds to pillar No. 2 which is situated on the near- 
est spur of the Nicolas range. 


From this latter pillar the line ascends the crest of the above-mentioned spur 
which it follows to Peak Concord. After passing this peak the frontier line con- 
tinues to follow the crest of the same spur till it reaches the main crest of the 
Nicolas range, forming the watershed between Lake Victoria and the Wakhan 
Darya, or Ab-i-Panja. 


From here the frontier line follows the main crest of the Nicolas range run- 
ning eastward for nearly six miles, and then changing direction to the north-east, 
and maintaining this general bearing for a distance of about 15 miles to Peak 
Lobanov-Rostovski. 


From this peak the line follows the main crest of the range for about 9!/2 
miles until it reaches the top of the Benderski Pass where pillar No. 3 is erected. 
From pillar No. 3 the line continues to follow the crest of the range (through Peak 
Elgin) for about 15 miles to the top of the Jaminishur Pass, whence to the Ortabel 
Pass, a distance of six miles it follows the same crest. Pillar No. 4 is erected on 
the Ortabel Pass. Throughout the whole extent of the line from pillar No. 3 to pil- 
lar No. 4, the frontier follows the watershed between the Istik and the Aksu. 


From pillar No. 4 the line proceeds a little south of east to pillar No. 5, which 
is situated at a distance of about 2/3rds of a mile, and after continuing this course 
for nearly 3 miles from the latter pillar, leaves the main crest of the Nicolas range 
and, descending a spur, joins the bed of the Gunjabai stream. Here pillar No. 6 


* C.U. Aitchison, 11 A Collection of Treaties, Engagements, and Sanads relating to India 
and Neighbouring Countries App. XI (Calcutta, 1909). 
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is erected. The line now follows the western branch of the Gunjabai stream till it 
joins the river Aksu, on the right bank of which pillar No. 7 is erected. From there 
the frontier line follows the Aksu to the spot where it receives the waters of the 
Mihmanyoli and here, on the left bank of the Aksu, is erected pillar No. 8. 


The line follows the Mihmanyoli stream for about two miles, when it leaves 
the bed of the stream and ascends a small knoll situated on the right bank on 
which pillar No. 9 is constructed. It next proceeds towards Lake Bakhmardin, and, 
after reaching the lake, follows for about a mile and a half the western arm of the 
Kachka-su stream which empties itself into the lake. On leaving this arm, and fol- 
lowing an east-south-easterly direction, pillar No. 10 is reached at 2.6 miles, and 
pillar No. 11 at 1.7 miles further in the same direction. Pillar No. 11 is erected in 
the Tagharmansu valley at the mouth of a small unnamed stream draining into the 
Tagharmansu from the east. Following this stream for about a mile, the line passes 
pillar No. 12 and reaches a spur of a branch of the Mustagh (called Sarikol in the 
English map) which it follows as far as peak Povalo-Schveikovsky on the 
Mustagh (or Sarikol) chain which forms the frontier of Chinese territory. 
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APPENDIX 16 
CONVENTION ON FRONTIER EAST 
OF THE CASPIAN (1881) 


CONVENTION BETWEEN PERSIA AND RUSSIA, DEFINING THE BOUNDARY 
BETWEEN THE TWO COUNTRIES EAST OF THE CASPIAN SEA.—SIGNED AT 
TEHRAN, DECEMBER 9/21, 1881* 


In the name of God the Almighty. 


HIS Majesty the Shah of Persia and His Majesty the Emperor and Autocrat 
of All the Russias, acknowledging the necessity of accurately defining the fron- 
tier of their Possessions east of the Caspian Sea, and of establishing therein secu- 
rity and tranquillity, have agreed to conclude a Convention for that purpose, and 
have appointed as their Plenipotentiaries : 


His Majesty the Shah of Persia, on the one hand, Mirza Said Khan, Moutemid- 
ul-Mulk, his Minister for Foreign Affairs; 


His Majesty the Emperor and Autocrat of All the Russias, on the other, Ivan 
Zenovief, his Envoy Extraordinary and Minister Plenipotentiary at the Court of 
His Majesty the Shah; 


Who, having exchanged their respective full powers, found in good and due 
form, have agreed on the following Articles: — 


ART. I. The frontier-line between the Possessions of the Russian Empire and 
Persia, east of the Caspian Sea, is fixed as follows:— 


Beginning at the Hasan Kuli Gulf, the course of the River Atrek serves as the 
frontier as far as Chat. From Chat the frontier-line follows in a north-easterly 
direction the ridges of the Songou Dagh and Sagirim ranges, thence extending 
northward to the Chandir River, reaching the bed of that river at Tchakan Kale. 
From Tchakan Kale it runs in a northerly direction to the ridge of the mountains 
dividing the Chandir and Sumbar valleys, and extends along the ridge of these 
mountains in an easterly direction, descending to the bed of the Sumbar at the 
spot where the Ach-Agaian stream falls into it. From this point eastward the bed 
of the Sumbar marks the frontier as far as the ruins of Medjet Dainé. Thence the 


* 73 BFSP 97-100 (1881-2). 
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road to Durrun forms the frontier-line as far as the ridge of the Kopet Dagh, along 
the ridge of which the frontier extends south-eastward, but before reaching the 
upper part of the Giamab Pass turns to the south along the mountain heights 
dividing the valley of the Sumbar from the source of the Giamab. Thence taking 
a south-easterly direction across the summits of the Misino and Tchoubest 
Mountains, it reaches the road from Giamab to Rabab, passing at a distance of 1 
verst to the north of the latter spot. From this point the frontier-line runs along the 
ridge of the mountains as far as the summit of the Dalang Mountain, whence, 
passing on the northern side of the village of Khairabad, it extends in a north-east- 
erly direction as far as the boundaries of Geok Keital. From the boundaries of 
Geok Keital the frontier-line crosses to the gorge of the River Firuze, intersecting 
that gorge on the northern side of the village of Firuzé. Thence the frontier-line 
takes a south-easterly direction to the summits of the mountain-range bounding 
on the south the valley, through which the road from Askabad to Firuzé passes, 
and runs along the crest of these mountains to the most easterly point of the 
range. From here the frontier-line crosses over the northernmost summit of the 
Aselm range, passing along its ridge in a south-easterly direction, and then skirt- 
ing round to the north of the village of Keltechinar, it runs to the point where the 
Ziri Kou and Kizil Dagh Mountains join, extending thence south-eastward along 
the summits of the Ziri Kou range, until it issues into the valley of the Baba 
Durmaz stream. It then takes a northerly direction, and reaches the oasis at the 
road from Gavars to Lutfabad, leaving the fortress of Baba Durmaz to the east. 


Done at Tehran, the 9th/21st December, 1881, which corresponds to the 
Mussulman date of the 29th Muharrem, 1299. 


(L.S.) MIRZA-SAID-KHAN, Minister of Foreign Affairs of Persia. 


(L.S.) IVAN ZENOVIEE. 
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CONVENTION FOR TERRITORIAL 
INTERCHANGE (1893) 


CONVENTION BETWEEN RUSSIA AND PERSIA FOR THE TERRITORIAL 
INTERCHANGE OF FIRUZE IN KHORASSAN, BELONGING TO PERSIA, AND 
HISSAR, WITHIN THE CONFINES OF THE TRANSCASPIAN REGION, AND ABBAS 
ABAD, ON THE RIGHT BANK OF THE RIVER ARAXES, BELONGING TO RUSSIA.— 
SIGNED AT TEHRAN, MAY 27/JUNE 8, 1893* 


In the name of God Almighty. 


HIS Imperial Majesty the Emperor and Autocrat of all the Russias and His 
Majesty the Shah of Persia, being desirous, with a view to strengthening the ties 
of good understanding subsisting between them, of settling certain questions rel- 
ative to the frontier-line between each country, have appointed as their 
Plenipotentiaries for concluding an Agreement on the points at issue the follow- 
ing, that is to say: 


His Imperial Majesty the Emperor and Autocrat of all the Russias, Privy 
Councillor Eugene Boutzoff, his Envoy Extraordinary and Minister Plenipo- 
tentiary at the Court of His Majesty the Shah; and 


His Majesty the Shah of Persia, his Sadrazam Mirza Ali Azghar Khan, Amin- 
ous-Sultan. 


The said Plenipotentiaries concluded and signed the following Articles:— 


ART. I. His Majesty the Shah of Persia, for himself and for his heirs, cedes 
to His Imperial Majesty the Emperor and Autocrat of all the Russias the village 
of Firuzé and the entire district between the frontier-line established in 1881 and 
the line extending from the Kenaré Mountains to the summit of the Bir Range. 


By the present Article the description of the frontier-line given in Article I of 
the Convention of the 9th/21st December, 1881, is cancelled in so far as it relates 
to this district. 


All the remaining Articles of the Convention of 1881 retain their full force. 


* 86 BFSP 1246-9 (1893-4). 
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II. In exchange for the cession of territory to Russia mentioned in Article I, 
His Imperial Majesty the Emperor and Autocrat of all the Russias, for himself and 
for his heirs, cedes to His Majesty the Shah of Persia:— 


1. The land along the right bank of the River Araxes, opposite the former for- 
tifications of Abbas Abad, which passed over to Russia by virtue of Article IV 
of the Treaty concluded in Turkmanchai on the 10th/22nd February, 1828. 


2. The village of Hissar, with the tract of territory contained between the pre- 
sent frontier, and a line which shall run from the intersection of the said frontier 
with the Hissaro-Chilgan Canal along the right bank of the canal, shall skirt the 
east side of the village of Hissar, and, on intersecting the canal, shall proceed to 
the south-west up to the ravine, which is 2 versts from the Hissar mill; after which 
the frontier-line shall run south to the point of intersection of the existing frontier 
with the Rudbar River (Zanghenanli-chai). 


III. In consequence of the cession to Persia of the Abbas Abad district, the 
description of the frontier relating to that district in Article IV of the Turkmanchai 
Treaty is cancelled, and in its place it is determined that the frontier-line between 
the two countries shall run along the course of the River Araxes from Sherur to 
the Edibuluk ford, and further as defined in the Article above referred to. 


All the other Articles of the Turkmanchai Treaty remain in full force. 


V. The frontier-line between the Russian and Persian possessions eastwards 
from the point defined in Article I of the Convention concluded on the 9th 
December, 1881, is fixed as follows:— 


From Baba Durmaz the frontier-line follows the crest of the Ziriku Range 
south-eastwards towards the village of Khairabad, but before reaching the latter 
it runs along the left side of the Durunghiar (Huriz) Valley. Crossing over to the 
right bank of the River Durunghiar northwards from the village of Kale-Miir, it 
passes between the villages of Koklan (Kolkhan) and Shor Kale; the frontier-line 
then runs northwards, skirts Lutfabad on the west and north, and the village of 
Kuran on the south, then turns south-eastwards to the village of Shilghan, leav- 
ing the village of Tchukur Agil to the east, and skirting Shilghan on the north and 
east. From hence the frontier runs southwards between the villages of Shilghan 
and Maghenli to Kurghan-Khoshatepé; skirting the village of Hissar from the 
east, it first follows the right bank of the Hissaro-Shilghan Canal, and then, cross- 
ing over to the left bank of the same, runs in a south-westerly direction to the 
great ravine, from whence it follows a southward course up to the River Rudbar 
(Zanghenanli-chai). Crossing this river half a farsakh above the village of 
Kozghan, the frontier-line takes a south-easterly direction, passing to the south of 
all the villages (Kale) of Atek, and continues up to the rising of the mountains 
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in the valley of Tedjen, then extending eastwards to the bed of the River Tedjen, 
which it joins somewhat to the south of the ruins of the fortress Koushut Kale. 
From this point the bed of the River Tedjen will serve as a boundary-line to the 
beginning of the Afghan possessions at Zulfagar. 


Both Governments shall appoint Commissioners for accurately tracing the 
frontier-lines on the spot, and for erecting proper boundary marks after the trans- 
fer and entrance into possession of the said districts of Firuzé and Hissar. 


Done in duplicate, in Tehran, the 27th May/8th June, 1893, and the 23rd 
Zilkadé, 1310, according to the Mussulman reckoning. 


(L.S.) EBGENE BOUTZOFF. 


In fulfilment of the written order of His Majesty the Shah this present 
Convention is signed by Sadrazam Mirza Ali Azghar Khan Amin-ous-Sultan. 
(L.S.) 
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APPENDIX 18 
TREATY OF FRIENDSHIP (1921) 


TREATY OF FRIENDSHIP BETWEEN PERSIA AND THE RUSSIAN SOCIALIST 
FEDERAL SOVIET REPUBLIC, SIGNED AT MOSCOW, FEBRUARY 26, 1921* 


The PERSIAN GOVERNMENT of the one part, and the RUSSIAN 
SOCIALIST FEDERAL SOVIET REPUBLIC of the other part, desiring to estab- 
lish relations of friendship and fraternity between the two nations, have decided 
to engage in negotiations for this purpose, and have therefore appointed the fol- 
lowing plenipotentiaries:— 


For PERSIA: ALI GHOLI KHAN MOCHAVEROL-MEMALEK, and for 
RUSSIA: O.V. TCHITCHERIN and L.M. KARAKHAN, 


who after the verification of their respective powers, have agreed as follows: 


Article 3. 


The two Contracting Powers agree to accept and respect the Russo-Persian 
frontiers, as drawn by the Frontier Commission in 1881. [In an exchange of let- 
ters annexed to the Treaty, Russia clarified, at the request of Persia, that the delim- 
itation to which reference was made in Article 3 had in fact been effected by 
means of a “treaty” between the sides. | 


At the same time, in view of the repugnance which the Russian Federal 
Government feels to enjoying the fruit of the policy of usurpation of the Tsarist 
Government, it renounces all claim to the Achouradeh Islands and to the other 
islands on the Astrabad Littoral, and restores to Persia the village of Firouzeh and 
the adjacent land ceded to Russia in virtue of the Convention of May 28, 1893. 


The Persian Government agrees for its part that the Russian Sarakhs, or “old” 
Sarakhs, and the land adjacent to the Sarakhs River, shall be retained by Russia. 


The two High Contracting Parties shall have equal rights of usage over the 
Atrak River and the other frontier rivers and waterways. In order finally to solve 


* 9 League of Nations Treaty Series 401-13 (1922). 
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the question of the waterways and all disputes concerning frontiers or territories, 
a Commission, composed of Russian and Persian representatives, shall be 
appointed. 


Done at Moscow February 26, 1921. 


(Signed) G. TCHITCHERIN 
L. KARAKHAN 
MOCHAVEROL-MEMALEK 
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AGREEMENT ON FRONTIER AND FINANCIAL 
QUESTIONS (1954) 


AGREEMENT BETWEEN IRAN AND THE UNION OF SOVIET SOCIALIST 
REPUBLICS CONCERNING THE SETTLEMENT OF FRONTIER AND FINANCIAL 
QUESTIONS. SIGNED AT TEHRAN, ON 2 DECEMBER 1954* 


His Majesty the Shahinshah of Iran and the Presidium of the Supreme Soviet 
of the Union of Soviet Socialist Republics, 


Desirous of developing and strengthening the existing goodneighbourly rela- 
tions between the two States and, 


Wishing to settle frontier questions between Iran and the Union of Soviet 
Socialist Repuclics, as also the mutual financial claims relating to the period of 
the Second World War, 

Have decided for this purpose to conclude the present Agreement and have 
appointed as their plenipotentiaries: 

His Majesty the Shahinshah of Iran: 

His Excellency Ambassador Hamid Saityah 

The Presidium of the Supreme Soviet of the Union of Soviet Socialist 


Republics: 


Anatoly Iosifovich Lavrentiev, Ambassador Extraordinary and Pleni- 
potentiary of the Union of Soviet Socialist Republics in Iran, 


who, having exchanged their full powers, found in good and due form, have 
agreed as follows: 


* 451 United Nations Treaty Series [hereafter UNTS] 250—66 (1963). 
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Article I 


The High Contracting Parties, animated by the desire to settle differences as 
to the line of the State frontier between Iran and the Union of Soviet Socialist 
Republics in certain sectors and thus to settle the frontier question as a whole on 
the basis of observance of the mutual interests of the Parties, have agreed that a 
new State frontier line shall be established in the Mugan, Deman, Eddy-Evlar and 
Sarakhs sectors, and also in the Atrek sector from the Senger-Tepe (Sygyr-Tepe) 
hill to the point where the frontier line meets the Caspian Sea. A description of 
the line to be taken by the new frontier in the above-mentioned sectors is given in 
article II of this Agreement. 


The High Contracting Parties confirm that the frontier between Iran and the 
Union of Soviet Socialist Republics shall be unchanged throughout its remaining 
extent, and that the border tract on the right bank of the River Araxes, opposite 
the former fortress of Abbasabad, and also the village of Hissar with the land 
adjoining it, shall remain within the boundaries of Iran, while the township of 
Firyuza and the land surrounding it shall remain within the boundaries of the 
Union of Soviet Socialist Republics. 


Accordingly, the High Contracting Parties declare that all questions relating 
to the line of the State frontier between Iran and the Union of Soviet Socialist 
Republics throughout its entire extent are now settled and that the Parties have no 
territorial claims against each other. 


Article II 


In accordance with article I of this Agreement, the State frontier between Iran 
and the Union of Soviet Socialist Republics shall run as follows: 


A. Transcaucasian (western) sector of the frontier 


From the junction of the State frontiers of Iran, the Union of Soviet Socialist 
Republics and the Republic of Turkey at the confluence of the Rivers Araxes and 
Nizhny Kara Su, to a point located in the middle of the channel of the River 
Araxes, on the north-western outskirts of the Iranian settlement of Tazakend, 
approximately 5.2 kilometres to the east-south-east of the centre of the Soviet set- 
tlement of Ashaga-Karagyuvandli and 3.6 kilometres to the north-north-east of 
the centre of the Iranian settlement of Kamyshly, the line of the State frontier 
between Iran and the USSR shall follow the channel of the River Araxes as indi- 
cated in the Description of the Frontier between Persia and Russia signed by the 
Commissioners of the two Powers on 18 January 1829 at Beiramlu, with the 
exception that the border tract on the right bank of the River Araxes opposite the 
former fortress of Abbasabad shall remain within the boundaries of Iran, the line 
of the frontier opposite the above-mentioned fortress following the channel of the 
River Araxes. 
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From the above-mentioned point on the River Araxes, the frontier line, turn- 
ing to the east, shall run along the existing frontier line to a point located approx- 
imately 4.5 kilometres to the north-east of the centre of the Iranian settlement of 
Kamyshly and 4.0 kilometres to the south-east of the southern outskirts of the 
Soviet settlement of Haji Baba Ali. 


From that point the frontier line, leaving the existing frontier line, shall fol- 
low a straight line for approximately 4.0 kilometres in an east-south-easterly 
direction until it reaches a point located approximately 7.0 kilometres to the east- 
north-east of the centre of the Iranian settlement of Kamyshly, 3.6 kilometres to 
the south-east of the centre of an unnamed Soviet settlement and 2.0 kilometres 
to the north-east of the trigonometrical point marked 27.2. 


Thereafter, the frontier line shall follow a straight line in a south-easterly 
direction to a point approximately 5.2 kilometres to the south-east of Shagriarski 
Hill, 1.1 kilometres to the south of the trigonometrical point marked 68.8 and 4.4 
kilometres to the north-north-west of the cemetery at the Iranian settlement of 
Iranian Belyasuvar (Talysh-Mikeyl1). 


The frontier shall then follow a straight line in a south-easterly direction to a 
point located on the existing frontier, on the north-eastern outskirts of the Iranian 
settlement of Iranian Belyasuvar (Talysh-Mikeyli), approximately 1.1 kilometres 
to the east-north-east of the cemetery at the Iranian settlement of Iranian 
Belyasuvar (Talysh-Mikeyli) and 5.5 kilometres to the south-east of the trigono- 
metrical point marked 68.8. 


Thence, the frontier shall turn to the south and follow the existing frontier to 
a point in the middle of the River Bolgar Chai (Bolgaru), leaving on the USSR 
side the settlement of Belyasuvar (Soviet), and on the Iranian side, Iranian 
Belyasuvar (Talysh-Mikeyl1). 


(The new frontier line in the Mugan sector from the River Araxes to the River 
Bolgar Chai is shown on the attached 1:100,000 map—Annex No. 1.) 


From the point in the middle of the River Bolgar Chai to the Signak Rock, 
located approximately 1.0 kilometre to the south-west of the summit of Mt. 
Dzhogeir (Dzhekoira) and 5.5 kilometres to the north-north-west of the centre of 
the Soviet settlement of Deman, the frontier shall follow the line indicated in the 
Description of the Frontier between Persia and Russia signed by the 
Commissioners of the two Powers on 18 January 1829 at Beiramlu. 


At the Signak Rock a new frontier line shall begin, running more or less in a 
straight line to the summit of the height marked 1619.2, located approximately 
600 metres to the south-east of Mt. Qaraul Tash and 1.1 kilometres to the north 
of the centre of the Iranian settlement of Kannybulak. 
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(The new frontier line in the Deman sector from the Signak Rock to the sum- 
mit of the height marked 1619.2 is shown on the attached 1:100,000 map—Annex 
No. 2.) 


From the summit of the height marked 1619.2 to the Caspian Sea, the fron- 
tier shall proceed as indicated in the Description of the Frontier between Persia 
and Russia signed by the Commissioners of the two Powers on 18 January 1829 
at Beiramlu, with the exception that the tract of Soviet territory called Eddy-Evlar 
goes to Iran, and the frontier in this sector follows the present watercourse of the 
River Astara-Chay. 


(The new frontier line in the Eddy-Evlar sector is shown on the attached 
1:100,000 map—Annex No. 3.) 


B. Transcaspian (eastern) sector of the frontier 


From the junction of the State frontiers of Iran, the Union of Soviet Socialist 
Republics and Afghanistan to a point in the middle of the western arm of the 
River Tedzhen (Hari Rud) approximately 2.7 kilometres to the north-east of 
Ulibaba mosque and 5.8 kilometres to the north-north-west of the centre of the 
Soviet settlement of Sarakhs, the frontier between Iran and the USSR shall run 
along the middle of the deepest channel of the River Tedzhen, in accordance with 
the description of the frontier set forth in Protocol No. 3 of 19 June 1894 con- 
cerning the demarcation of the frontier between Persia and Russia in the sector 
from Zulfigar to Khumly-Tepe and as shown on the map attached to that Protocol. 


From the above-mentioned point in the River Tedzhen, a new frontier line 
shall start following the middle of the deepest channel of the River Tedzhen to a 
point in the middle of the River Tedzhen approximately 3.4 kilometres to the east 
of the Khomly Kurgan (Khumli-Tepe) and 4.1 kilometres to the north-north-east 
of the Kessy Kurgan. 


From that point the frontier shall turn to the west, running in a straight line 
for approximately 3.4 kilometres to the top of the Khomly Kurgan. There the new 
frontier line ends. 


(The new frontier line for the Sarakhs sector is shown on the attached 
1:100,000 map—Annex No. 4.) 


From the Khomly Kurgan to frontier mark No. 1, described in the Protocol 
signed on 30 January 1886 at Ashkhabad defining the frontier between Persia and 
Russia to the east of the Caspian Sea in the sector from the ruins of Fort 
Babadurmaz to Gasan Kuli Bay, and located on the Zara-Kev (Zira-Ku) ridge 
approximately 2.3 kilometres to the south-west of the spring at Babadurmaz, the 
frontier shall proceed as described in Protocol No. 5 concerning the demarcation 
of the frontier between Persia and Russia in the sector from Khumly-Tepe to 
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Babadurmaz, signed on 8 November 1894 at Ashkhabad, and as shown on the 
map attached to that Protocol, leaving the settlement of Khasor-Kala (Hissar) with 
its adjoining land on the Iranian side. 


From the above-mentioned frontier mark No. 1 to frontier mark No. 31, 
located at the Bir Pass and defined in the Protocol of 30 January 1886, the fron- 
tier line shall proceed as described for this sector in the Protocol of 30 January 
1886 defining the frontier between Persia and Russia to the east of the Caspian 
Sea in the sector from the ruins of Fort Babadurmaz to Gasan Kuli Bay, and as 
shown for this sector on the map attached to that Protocol. 


From frontier mark No. 31 at the Bir Pass to frontier mark No. 41 located on 
the summit of Mount Kenare (Kenera) and defined in the Protocol of 30 January 
1886, the frontier line shall proceed as described for the sector from the Bir Pass 
to Mount Kenare in Protocol No. 6 of 9 November 1894 concerning the demar- 
cation of the frontier between Persia and Russia, and as shown on the map 
attached to that Protocol, leaving the township of Firyuza and the land adjoining 
it within the USSR. 


From the frontier mark No.41 on the summit of the Mount Kenare to the 
Gudri crossing on the River Atrek, the frontier shall proceed as described for this 
sector in the Protocol of 30 January 1886 defining the frontier between Persia and 
Russia and as shown for this sector on the map attached to that Protocol. 


From the Gudri crossing to a point on the existing frontier line approximately 
300 metres to the west of the trigonometrical point marked 6.2 on the Senger- 
Tepe (Sygyr-Tepe) hill, the frontier line shall proceed as described in the Protocol 
of 6 March 1886 defining the frontier between Persia and the Transcaspian region 
from the Gudri crossing to the Caspian Sea, and as this frontier from the Gudri 
crossing to the Senger-Tepe (Sygyr-Tepe) hill is shown on the map attached to 
that Protocol. 


From the point on the existing frontier line approximately 300 metres to the 
west of the trigonometrical point marked 6.2 on the Senger-Tepe (Sygyr-Tepe) 
hill, a new frontier line shall start, proceeding in a straight line to a point approx- 
imately 2.2 kilometres to the south of Soviet Fishery No. 1, 22.6 kilometres to the 
north-west of the Iranian lake Neftli-Ja and 22.0 kilometres to the west-south-west 
of the centre of the Soviet settlement of Adzhiyab, that is, to the point where the 
existing frontier line reaches the shore of the Caspian Sea. 


(The new frontier line for the western part of the Atrek sector from the 
Senger-Tepe (Sygyr-Tepe) hill to the Caspian Sea is shown on the attached 
1:100,000 map—Annex No. 5.) 
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DONE at Teheran on 11 Azar 1333 (2 December 1954) in two copies, each 
in the Persian and Russian languages, both texts being equally authentic. 


For His Majesty the Shahinshah For the Presidium of the Supreme 
of Iran Soviet of the Union of Soviet 
Socialist Republics 
PROTOCOL 


In accordance with the understanding reached on signing the Agreement of 
11 Azar 1333 (2 December 1954) between Iran and the Union of Soviet Socialist 
Republics concerning the Settlement of Frontier and Financial Questions, the 
Parties have agreed on the following: 


III. The Protocols referred to in article II of the Agreement (section “B”, 
Transcaspian (eastern) sector of the frontier), namely, the Protocol of 30 January 
1886 defining the frontier between Persia and Russia to the east of the Caspian 
Sea, in the sector from the ruins of Fort Babadurmaz to Gasan Kuli Bay and the 
Protocol of 6 March 1886 defining the frontier between Persia and the 
Transcaspian region from the Gudri crossing to the Caspian Sea, shall be under- 
stood to be the Protocols of the demarcation commissions established in accor- 
dance with article II of the Convention concluded between Persia and Russia on 
9 December 1881. 


Protocol No. 3 of 19 June 1894 concerning the demarcation of the frontier 
between Persia and Russia in the sector from Zulfiqar to Khumly-Tepe, Protocol 
No. 5 of 8 November 1894 concerning the demarcation of the frontier between 
Persia and Russia in the sector from Khumly-Tepe to Babadurmaz, and Protocol 
No. 6 of 9 November 1894 concerning the demarcation of the frontier between 
Persia and Russia in the sector from the Bir Pass to Mount Kenare shall be under- 
stood to be the Protocols of the demarcation commissions established in accor- 
dance with the articles IV and V of the Convention concluded between Persia and 
Russia on 27 May 1893. 


IV. In settling the frontier disputes in the Atrek sector, the Parties have taken 
into consideration the frontier described in the Protocol of 6 March 1886 defin- 
ing the frontier between Persia and the Transcaspian region from the Gudri cross- 
ing to the Caspian Sea, as also the de facto frontier in that sector, so that from the 
Senger-Tepe (Sygyr-Tepe) hill to the Caspian Sea, a new frontier line is estab- 
lished, the exact course of which is stated in article II of the Agreement and is 
shown in the map attached to the Agreement. This settlement has been arrived at 
with due attention to the proposals made by the Soviet Union in the plan for the 
general settlement of the frontier question. 
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This Protocol is an integral part of the Agreement of 11 Azar 1333 (2 
December 1954). 


DONE at Teheran on 11 Azar 1333 (2 December 1954) in two copies, each 
in the Persian and Russian languages, both texts being equally authentic. 


For His Majesty the Shahinshah For the Presidium of the Supreme 
of Iran Soviet of the Union of Soviet 
Socialist Republics 
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APPENDIX 20 
TREATY ON FRONTIER REGIME (1957) 


TREATY BETWEEN THE GOVERNMENT OF THE UNION OF SOVIET SOCIALIST 
REPUBLICS AND THE IMPERIAL GOVERNMENT OF IRAN CONCERNING 

THE REGIME OF THE SOVIET-IRANIAN FRONTIER AND THE PROCEDURE FOR 
THE SETTLEMENT OF FRONTIER DISPUTES AND INCIDENTS. SIGNED AT 
MOSCOW, ON 14 MAY 1957* 


The Government of the Union of Soviet Socialist Republics and the Imperial 
Government of Iran, desiring to determine means for properly maintaining the 
régime of the Soviet-Iranian frontier and preventing disputes and incidents 
thereon and, if such incidents arise, for their rapid investigation and settlement, 
have resolved to conclude this Treaty and for that purpose have appointed as their 
plenipotentiaries: 


The Government of the Union of Soviet Socialist Republics: 

Pavel Dmitrievich Orlov, Envoy of the USSR; 

The Imperial Government of Iran: 

His Excellency Lieutenant-General Senator Amanolla Djahanbani, 


who, having presented their full powers, found in good and due form, have 
agreed as follows: 


PART I 


LINE OF THE FRONTIER, MAINTENANCE OF 
FRONTIER MARKS AND CLEARINGS 


Article 1 


The line of the State frontier between the Union of Soviet Socialist Republics 
and Iran, as established by the Agreement of 2 December 1954 (11 Azar 1333) 
between the Union of Soviet Socalist [sic] Republics and Iran concerning the set- 
tlement of frontier and financial questions, is the line on the ground as determined 
in the demarcation and re-demarcation documents signed on 11 April 1957 (22 


* 454 UNTS 212-46 (1963). 
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Farvardin 1336) at Tehran by the Mixed Soviet-Iranian Commission for the 
demarcation and re-demarcation of the Soviet-Iranian frontier, and in the docu- 
ments relating to the junction of the frontiers of the USSR, Iran and Turkey and 
of the USSR, Iran and Afghanistan. 


These documents are: 


1. The Descriptive Protocol relating to the line of the State frontier between 
the Union of Soviet Socialist Republics and Iran from the triangular frontier mark 
placed at the junction of the frontiers of the USSR, Iran and Turkey to the trian- 
gular frontier mark placed at the junction of the frontiers of the USSR, Iran and 
Afghanistan, together with the relevant annexes and additions to the Descriptive 
Protocol: 


(a) An album of maps and diagrams for the geodesic determination of the 
position of the frontier marks on the State frontier between the USSR and Iran; 


(b) The protocols, with sketch-maps on the reverse side, relating to frontier 
marks; 


(c) A catalogue of the co-ordinates of the frontier marks; 
(d) A list of the frontier marks. 


2. The documents signed at Dem-Kishlak on 15 October 1956 (23 Mehr 
1335) relating to the triangular frontier mark placed at the junction of the fron- 
tiers of the USSR, Iran and Turkey. 


3. The documents signed at the settlement of Serakhs on 30 June 1948 (9 Tir 
1327) relating to the triangular frontier mark placed at the junction of the fron- 
tiers of the USSR, Iran and Afghanistan at the time of the demarcation and re- 
demarcation of the Soviet-Afghan frontier. 


4. Such other annexes and additions as may appear during the term of this 
Treaty. 


The frontier line determined in the said documents shall also divide vertically 
the air space and the sub-soil. 


This line is referred to in this Treaty as the “frontier” or the “frontier line”. 


DONE at Moscow, on 14 May 1957 (24 Ordibeheshta 1336). 
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For the Government For the Imperial Government 
of the Union of Soviet Socialist of Iran: 
Republics: 
P. D. ORLOV Amanolla DIAHANBANI 
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